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OVERSIGHT OF THE JUSTICE FOR ALL ACT: 
HAS THE JUSTICE DEPARTMENT EFFEC- 
TIVELY ADMINISTERED THE 

BLOODSWORTH AND COVERDELL DNA 
GRANT PROGRAMS? 


WEDNESDAY, JANUARY 23, 2008 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC 

The Committee met. Pursuant to notice, at 10 a.m., in room SD- 
226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, Chair- 
man of the Committee, presiding. 

Present: Senator Feingold. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SEN- 
ATOR FROM THE STATE OF VERMONT, CHAIRMAN, U.S. COM- 
MITTEE ON THE JUDICIARY 

Chairman Leahy. Good morning. We will have somewhat limited 
attendance here this morning. I should explain that the Repub- 
licans have a caucus-wide meeting all day long today which will cut 
down somewhat. But with the schedule that we have ahead of us 
this year, I did not want to put off this hearing because of its im- 
portance. 

Now, as many of you know, in the year 2000 I introduced the In- 
nocence Protection Act, a bill that aimed to improve the adminis- 
tration of justice by ensuring that defendants in the most serious 
cases have access to counsel and, if it’s appropriate, have access to 
post-conviction DNA testing to prove their innocence in those cases 
where the system got it grievously wrong. 

Now, as one who has spent 8 years as a prosecutor, I saw both 
sides of the crises that DNA testing has illuminated in clearing 
those wrongfully convicted. The first tragic consequence was what 
our system of criminal justice is designed to prevent, the conviction 
of innocent defendants. 

The second thing that sometimes we forget about is a criminal 
justice nightmare, that if you convicted the wrong person, that 
means the actual wrongdoer remains undiscovered, possibly at 
large, thinking, I got away with it once, why can’t I get away with 
it again, and ends up committing the same crime. So you have an 
innocent person behind bars and the criminal is still out there, and 
the public is not safe. 

Now, some of those who inspired the bill, the Innocence Protec- 
tion bill, are with us today. IGrk Bloodsworth was a young man 

( 1 ) 
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just out of the Marines when he was arrested, convicted, and sen- 
tenced to death for a heinous crime. The problem is, he didn’t com- 
mit the crime. DNA evidence ultimately freed him and identified 
the real killer, and he became the first person in the United States 
to be exonerated of a death row offense with the use of DNA evi- 
dence. 

The years he spent in prison were hard, and actually his journey 
since then, since being vindicated, has not been an easy one. But 
instead of becoming embittered, he chose to use his experience to 
help others. He worked hard to get the landmark legislation 
passed, and the Congress rightly named it after him because he 
was such a pioneer. And Kirk, I don’t mean to embarrass you, but 
would you please stand so everybody here can see Kirk 
Bloodsworth? 

[Applause]. 

Of course, as a parent of a young Marine, I also take interest in 
this. 

But also with us is Peter Neufeld, who, along with his partner 
Barry Scheck, penned the extraordinary book Actual Innocence, 
and if you haven’t read it, you should. Their work in the Innocence 
Project was fundamental to the changes in the law we have 
achieved. 

Shawn Armbrust was then a young student, and I was just talk- 
ing with her out back. I mentioned her so many times around the 
country. She had taken part in a journalism class at Northwestern 
University and she was assigned to just reinvestigate a capital con- 
viction in Illinois. Now, this was something where the trained pro- 
fessionals, the law enforcement people, the whole criminal justice 
system, the judges, the defense attorneys, the prosecutors had 
looked at this. 

This young journalism student came in, looked at it, and found, 
you know, you’ve got the wrong guy, and she was able to intervene 
just in time to keep somebody from being wrongfully executed. 
And, boy, this was a light bulb going off about a young student, 
even a very bright young student like she is. No matter how well 
motivated, if they could find what escaped everybody in the system, 
then the system’s wrong. It’s not just that the students were 
bright, but the system was wrong. 

She went on to law school. She now heads the Mid-Atlantic Inno- 
cence Project at American University. 

It took hard work and time, but in 2004 Congress passed the In- 
nocence Protection Act as an important part of the Justice For All 
Act. We recognized the need for important changes in criminal jus- 
tice forensics, despite resistance from this administration. 

It was an unprecedented bipartisan piece of criminal justice re- 
form legislation. Democrats and Republicans came together on it. 
It is intended to ensure that law enforcement has all the tools it 
needs to find and convict those who commit serious crime, because 
we should do our best to get the people who have committed a 
crime, but also make sure that innocent people have the means to 
establish and prove their innocence. It is the most significant step 
that Congress has taken in many years to improve the quality of 
justice in this country to restore public confidence in the integrity 
of the American justice system. 
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I am very thankful to the Senators of both parties, especially 
those who are former prosecutors, as I was, who joined me on this 
legislation. We gave law enforcement resources and training to en- 
sure that forensic testing, particularly DNA testing, could be used 
to identify those who committed horrendous crimes, as well as es- 
tablish standards and practices to ensure the accuracy of those 
findings. 

More than 120 people have now been freed from death row, ac- 
cording to the Death Penalty Information Center. It’s a truly 
alarming number, not an alarming number because the innocent 
have been freed, but an alarming number that 120 people were on 
death row, and they had the wrong person. 

It’s in everyone’s interests for the guilty parties to be found and 
punished, and comprehensive and accurate forensic testing, along 
with adequately trained and funded counsel on both sides, will help 
to convict the guilty, but also free the innocent. With us today are 
a few more of those who served many years for crimes they did not 
commit before being freed based on DNA testing. 

Charles Chatman was freed earlier this month by a judge in Dal- 
las, Texas after serving 27 years — 27 years — for a crime which 
DNA evidence now shows he’s innocent. Mr. Chatman, would you 
please stand just so we can see you? 

[Applause]. 

And Marvin Anderson, of Virginia, was exonerated in 2001 — he’s 
been here before this committee before — based on DNA evidence. 
Again, a heinous crime. He served 15 years in prison. It was a 
crime that the person convicted should serve prison, but he wasn’t 
the one who committed it. I thank you, Mr. Anderson for being 
here. Please stand so you can be recognized. 

[Applause]. 

Today we’re going to focus on the Kirk Bloodsworth and the Paul 
Coverdell Grant Programs and see how they’re being handled. The 
Kirk Bloodsworth Post-Conviction DNA Testing Grant Program is 
one of which I am particularly proud. It is intended to provide 
grants for States to conduct DNA tests in cases in which somebody 
has been convicted, but key DNA evidence hasn’t been tested. It is 
exactly the kind of testing that ultimately exonerated Kirk 
Bloodsworth, the person for whom it was named, and has also vin- 
dicated many others. 

Also, by consent I’ll put a statement of Mr. Bloodsworth’s in the 
record at the appropriate point in this record. 

[The prepared statement of Mr. Bloodsworth appears as a sub- 
mission for the record.] 

Chairman Leahy. But when he and I celebrated the passage of 
the Justice For All Act in 2004, 4 years ago, we hoped that this 
legislation would spare others the ordeal that he and Mr. Chatman 
and Mr. Anderson went through. But I am troubled to find that, 
more than 3 years later, the Congress having appropriated almost 
$14 million — again. Republicans and Democrats alike having come 
together to appropriate nearly $14 million to the Bloodsworth pro- 
gram — not a dime has been given out to the States for this worthy 
purpose. That is wrong. That is scandalous. That is irresponsible. 

This money has sat in Department of Justice coffers without any 
of it going to help innocent people like Kirk secure their freedom 
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or to help law enforcement to find the real culprits. We shovel hil- 
lions of dollars to Iraq with no strings attached, open ended. We’re 
talking about $14 million that we’ve appropriated specifically for 
this, for Americans, in the American criminal justice system. We’ve 
wasted billions on the Iraqi criminal justice system, but this is a 
tiny amount of money for our own that can be spent. 

The problem is, the Department has interpreted the law’s rea- 
sonable and important evidence preservation requirement so re- 
strictively, that even States like Arizona, which have comprehen- 
sively documented their DNA preservation efforts have been re- 
jected. It’s not what I intended when I wrote this legislation. It’s 
not what Republicans and Democrats alike intended when we 
passed it. 

So I hope we will hear that the Department now intends to im- 
plement the law and to solicit and award the millions of dollars of 
Bloodsworth grants that have been delayed these past years. I hope 
we’re not going to be disappointed again, because it will be an issue 
that will be asked about when the Attorney General testifies here 
next week. 

The second program we’re considering today is one that Senator 
Sessions and I worked to pass to establish the Paul Coverdell Fo- 
rensic Science Improvement Grants Program. It is named for a 
former Republican Senator from Georgia, somebody I served with. 
These grants were intended to help States improve the quality of 
their forensic science. 

We’re going to hear from Inspector General Glenn Fine and we’ll 
find out why the Department has largely ignored the requirement 
that States must have a qualified, independent entity to inves- 
tigate allegations of lab misconduct. 

As I said before. I’m not trying to get guilty people off. I just 
want to make sure guilty people — guilty people — are convicted, not 
innocent people. Not a single one of us are safer if the wrong per- 
son is in jail. Now, Glenn Fine is the United States Department of 
Justice Inspector General. He’s held that position since December 
of 2000. It probably feels longer, some days. 

[Laughter.] 

He has served in the Inspector General’s Office since 1995, first 
as Special Counsel to the Inspector General, and subsequently has 
directed a Special Investigations and Review Unit. He also served 
in the Department of Justice as Assistant U.S. Attorney for the 
District of Columbia from 1986 to 1989. He received a bachelor’s 
and master’s degree from Oxford as a Rhodes Scholar, a law degree 
from Harvard Law School. He’s highly respected by both Repub- 
licans and Democrats. 

Mr. Fine, it’s over to you. 

STATEMENT OF GLENN A. FINE, INSPECTOR GENERAL, 
DEPARTMENT OF JUSTICE, WASHINGTON, D.C. 

Mr. Fine. Mr. Chairman, thank you for inviting me to testify 
about the Department of Justice’s oversight of grant programs. 

For many years, the Office of the Inspector General has exam- 
ined the work of the Department’s Office of Justice Programs in 
awarding and monitoring the $2 to $3 billion in grant funds it 
awards each year. In particular, in two reports, one issued last 
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week, we assessed OJFs oversight of the Paul Coverdell Grant Pro- 
gram’s external investigation certification requirements. 

Pursuant to that requirement, Coverdell Grant applicants must 
certify that a government entity exists and an appropriate process 
is in place to conduct independent external investigations into alle- 
gations of serious negligence or misconduct substantially affecting 
the integrity of forensic results. This requirement was designed to 
provide an important safeguard to address serious negligence and 
misconduct in forensic laboratories. 

Our first audit report on the Coverdell program, issued in De- 
cember of 2005, found that OJP had not exercised effective over- 
sight over this external investigation requirement. For example, we 
found that OJP’s 2005 Coverdell program announcement did not 
give applicants necessary guidance on the certification requirement 
and did not direct applicants to provide the name of the govern- 
ment entity that could conduct independent external investigations. 

In response to our 2005 review, after significant discussion, OJP 
only reluctantly agreed to implement some of the report’s rec- 
ommendations. Because we were concerned by OJP’s response, we 
decided to conduct a followup review, which we issued last week. 
This followup review found continued deficiencies in OJP’s admin- 
istration of the Coverdell program. 

While OJP has started requiring applicants to provide the name 
of the government entity, OJP still is not ensuring that the named 
entities were actually capable of conducting independent investiga- 
tions. For example, the OIG contacted 231 of the 233 government 
entities that were identified by the 2006 Coverdell grantees, and 
we found that at least 34 percent of the named entities did not ap- 
pear to meet the requirements of the certification. 

In fact, OJP could not ensure that the applicants who completed 
the certification had identified any entity at all. Five certifying offi- 
cials told the OIG that when they completed the certification they 
did not have a specific entity in mind and merely signed the docu- 
ment OJP provided. 

In addition, we found that OJP did not provide adequate guid- 
ance to ensure that grantees actually referred allegations of neg- 
ligence and misconduct to the certified entities for investigation. In 
one instance, we found that OJP had advised a grantee, and the 
grantee had advised the forensic laboratories, that they did not 
have to refer allegations of serious negligence and misconduct to 
the government entity. 

OJP’s response to our recent review was, again, narrow and le- 
galistic. While OJP agreed to implement two of the recommenda- 
tions, it argued, in essence, that the Coverdell statute required only 
a certification from the grantee, that OJP had complied with this 
requirement, and that therefore its oversight of the program was 
not deficient. 

Yet, we believe that OJP’s responsibilities extend beyond the 
bare minimum of compliance with the literal terms of the statute. 
Rather, OJP has a responsibility to ensure that the required certifi- 
cations are meaningful and that grantees actually have the means 
and intentions to follow through on their certifications. 

Our concern with OJP’s administration of the Coverdell Grant 
Program is exacerbated by its record of monitoring other grant pro- 
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grams. In our reviews over the years, we have identified a variety 
of management concerns regarding OJP’s oversight of other grant 
programs, which are detailed in my written statement. As a result, 
for the past 6 years the OIG has identified grant management as 
one of the Department’s top management challenges. 

Finally, I believe it is important to note that OJP has been slow 
to staff its own internal office to monitor and assess grants. In Jan- 
uary, 2006, as part of the Department of Justice Reauthorization 
Act, Congress gave OJP the authority to create an Office of Audit, 
Assessment, and Management to coordinate internal audits of 
grantees. 

The Act provided that OJP could use up to 3 percent of all grant 
funds each fiscal year to fund that oversight office. Unfortunately, 
OJP has made slow progress in staffing this office in the last 2 
years. While it moved around several existing positions within OJP 
to create the office, it still has not fully staffed the office and, to 
date, has not hired a permanent director. 

In conclusion, our findings on the Coverdell Grant Program mir- 
ror problems we have found over the years with OJP’s administra- 
tion of other grant programs. We believe that OJP must improve 
its oversight to ensure that the billions of dollars appropriated for 
important grant programs are effectively administered, overseen, 
and monitored. 

That concludes my statement and I would be pleased to answer 
any questions. 

[The prepared statement of Mr. Fine appears as a submission for 
the record.] 

Chairman Leahy. Well, thank you, Mr. Fine. Before we go to 
you, we’ll go to John Morgan, who is the Deputy Director for 
Science and Technology at the National Institute of Justice. He di- 
rects a wide range of technology programs for criminal justice, in- 
cluding DNA, less lethal technologies, and body armor programs. 

He provides strategic science policy advice for the Director of the 
National Institute of Justice, and throughout DOJ. Prior to his gov- 
ernment service, he conducted research at the Johns Hopkins Ap- 
plied Physics Laboratory, focusing on the detection and mitigation 
of weapons of mass destruction. Correct me if I’ve got any of these 
facts wrong. 

Dr. Morgan. You’re doing fine. Senator. 

Chairman Leahy. You received your Ph.D. from Johns Hopkins 
University, bachelor’s degree from Loyola College in Maryland. 
Please, go ahead. 

STATEMENT OF JOHN MORGAN, DEPUTY DIRECTOR FOR 

SCIENCE AND TECHNOLOGY, NATIONAL INSTITUTE OF JUS- 
TICE, DEPARTMENT OF JUSTICE, WASHINGTON, D.C. 

Dr. Morgan. Thank you, Mr. Chairman, for the opportunity to 
come before you today. 

Chairman Leahy. Is your microphone on? 

Dr. Morgan. Can you hear me? Thank you, Mr. Chairman, for 
allowing me to come before you today to address these very, very 
important issues. I am John Morgan, the Deputy Director for 
Science and Technology. And on a personal note, Mr. Chairman, I 
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fully share, and I came to the Department of Justice to implement, 
the kinds of programs and vision that you’ve talked about today. 

Our mission at NIJ is to advance scientific research, develop- 
ment, and evaluation to enhance the administration of justice and 
public safety. I really am excited to be here today to talk about the 
programs that we’ve been able to implement to improve forensic 
science in this country. 

With the funding provided by Congress, NIJ has helped State 
and local forensic laboratories address backlogs of untested evi- 
dence and expand their long-term capacity to process evidence, for 
example, through the purchase of modern equipment, hiring of 
more staff, and training of new analysts. 

State and local law enforcement agencies have been funded to 
test nearly 104,000 DNA cases from 2004 to 2007, and 2.5 million 
convicted offender and arrestee samples for the National DNA Data 
base, an amazing record of success for the Federal Government. 
Over 5,000 hits or matches to unknown profiles or other cases have 
resulted from these efforts. 

This past week, in my hometown of Annapolis, Maryland, county 
police announced five more hits in local murder and rape cases that 
were funded using these very Federal DNA appropriations, and in 
2007 we expect to fund the testing of a further 9,000 backlogged 
cases, and more than 834,000 backlogged convicted offender and 
arrestee samples. This is an outstanding record of success for all 
of us. 

We have also sponsored new research and development programs 
that have dramatically improved high through-put DNA analysis, 
DNA testing of small or compromised evidence, and testing of sex- 
ual assault samples to really take advantage of this revolutionary 
technology for the criminal justice system. 

One NlJ-funded project uses Y chromosome technology to obtain 
DNA profile from sexual assault evidence collected more than 4 
days after a sexual assault occurs. Another study has demonstrated 
that DNA can be a powerful tool to improve the clearance rate for 
burglaries by a very large margin, a factor of 4:7. Research in other 
forensic disciplines, such as impression evidence, toxicology, crime 
scene investigation, and many more has also been greatly ex- 
panded under this funding. 

We are developing a method to allow fingerprint examiners to re- 
port the statistical uniqueness of latent prints captured from crime 
scenes and we are doing similar studies for handwriting analysis, 
ballistics identification, and other forensic disciplines. These re- 
search programs will continue to revolutionize the power, speed, 
and reliability of forensic science methods and will help the post- 
conviction issue, too, because it will help to resolve those cases 
more effectively. 

Congress has recognized the importance of the full range of the 
forensic sciences with the Paul Coverdell Forensic Science Improve- 
ment Grants Program, through which NIJ has provided over $60 
million since 2004 to State and local crime labs and medical exam- 
iner/coroners’ offices in all 50 States. 

Again, this is one of the few sources of funds for medical exam- 
iner/coroners’ offices that has ever been provided by the Federal 
Government, a very important set of funding. These funds have 
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been used to decrease laboratory backlogs and enhance the quality 
and timeliness of forensic services, purchasing new equipment, 
training and education, accreditation, certification, personnel ren- 
ovations. The program has been very successful. 

In Pennsylvania, the Commission on Crime and Delinquency re- 
duced its overall forensic casework processing time from 60 to 30 
days. Anchorage was able to reduce its 1,200 backlogged cases to 
250 with a Coverdell grant from 2006, one of the ones under exam- 
ination here. 

The Department of Justice seeks to ensure that all these funds 
are spent wisely and that the criminal justice system can rely on 
the forensic results reported from these crime laboratories. As part 
of our program management, we actually do many, many other 
things to — many, many things to enhance the management of these 
programs. We collect four different certifications, including the one 
at issue here in the OIG’s report under Section 311. 

We also subject applicants for competitive Coverdell awards to 
independent peer review. We monitor each reward to ensure com- 
pliance with various Federal statutes, regulations, and policies de- 
signed to provide assurance that Federal funds are used appro- 
priately. We review their budgets to ensure they’re in keeping with 
the work promised in the grant application and consistent with the 
statutory and policy requirements. 

We enforce roughly 17 special conditions on each grant and we 
sent experts into each laboratory. Under our Grants Progress As- 
sessment Program, we assess 100 percent of the grants in the DNA 
and Coverdell programs over a 2-year cycle. We have made 854 
such visits already. This is where independent experts — these are 
people who have been in the crime laboratory for 10, 20, 30 years, 
going in and looking at these laboratories in an independent way. 
It’s one of the most important independent reviews of crime labs 
in the United States, done under the Coverdell program as well as 
our other DNA programs. 

We need to balance these compliance activities with the good 
things that the Coverdell grants achieve. Many of these grants are 
for $100,000 or less, especially those for small States or local gov- 
ernments, and we believe that many of these potential grantees 
would not benefit from the program if we enforced severely restric- 
tive program requirements. In the real world of moving the forensic 
community forward one step at a time with these programs, we 
can’t afford to make the perfect be the enemy of the good. 

We also manage the post-conviction testing grant program, the 
Kirk Bloodsworth Program, which was established under the Jus- 
tice For All Act, and requires very specific practices in law regard- 
ing the preservation of biological evidence and post-conviction test- 
ing procedures. Unfortunately, these restrictions were so difficult 
that only three States even replied to the solicitation for post-con- 
viction testing. 

On review of their applications, it was determined that none 
were compliant with the legal requirements of the statute and we 
immediately began working with Congress to address this when it 
became clear that we would not be able to award grants in con- 
formance with the law, which is our primary requirement. 
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We appreciate that we were able to work together on this prob- 
lem, and last month’s appropriation bill provides a solution that 
will permit us to apply the unspent funds from 2006 and 2007, as 
well as the new money appropriated in 2008, to this need, and we 
have a grant solicitation on the street today that will do that, and 
we will keep the committee informed concerning the progress on 
this. We remain committed to ensuring the exoneration of any 
wrongfully convicted individual. It will be one of my proudest mo- 
ments in my career when that money goes out the door to actually 
do this work. 

Chairman Leahy. Well, let me follow on this. Let me follow on 
this a little bit. You know, you look at — the need is obvious. 

Dr. Morgan. Yes, sir. 

Chairman Leahy. I mean, the need is demonstrated by the three 
gentlemen sitting behind you. Look at today’s paper. It says, “Man 
Imprisoned for Nine Years is Released in Wake of DNA Evidence.” 
Again, a heinous crime. Ft. Collins, Colorado. There’s no question, 
if I was a prosecutor. I’d want to put whoever did that behind bars. 
I think we’d all agree, every one of us. But they got the wrong per- 
son. 

And I understand what you’re saying about the Coverdell pro- 
gram. Paul Coverdell, rest his soul, was a friend of mine. We 
served together here in the Senate. If he were alive. I’m sure he’d 
be delighted to see how well that’s going. 

But I am not quite as sanguine on the reasons why that is doing 
very well, but the Bloodsworth program, we seem unable to do it. 
There’s been no money under the Bloodsworth DNA program that’s 
been awarded, despite — what, it was about $14 million over the 
past 3 years we’ve put into it? It’s vitally important. 

Again, I’d mention Mr. Anderson, Mr. Chatman, Mr. 
Bloodsworth. I could name a whole lot of others. We passed an im- 
portant requirement as part of the Justice For All Act that says in 
order to qualify for grants under the Bloodsworth program States 
have to demonstrate they have procedures in place for the preser- 
vation of DNA evidence in serious criminal cases. I think we all 
agreed on that. Funds would do no good if you sent the funds, but 
they’re not preserving the evidence. 

But what I worry about, is it looks like the Department has in- 
terpreted this so restrictively that even States like Arizona, which 
have comprehensively documented their preservation efforts, to 
their credit, they’ve been rejected. 

Can you tell me why? Maybe I’ve overlooked this. Why isn’t the 
Department working with States seeking that money? I mean, I 
looked at some of these applications. They were simply rejected 
with no official explanation. If we’re going to really follow the in- 
tent of this, wouldn’t it be a lot better to say, hey, we’ve got a prob- 
lem with this, let’s sit down and let’s make it work? I mean, if even 
Arizona can’t make it. I’m beginning to wonder if there’s any State 
in the Nation that could make it. 

Dr. Morgan. Senator, I share your frustration and we have 
worked for some time to try to resolve this. And as I said, we did 
come to Congress and let you know about this — about this issue 
and worked with you, and the flexibility we achieved in the Budget 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00013 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



10 


Bill will allow us to get this money out the door. The biggest step 
is — 

Chairman Leahy. But even getting here — even getting here, in 
the Coverdell program, you only need a brief certification. The De- 
partment is not even allowed to look behind it. But the 
Bloodsworth program has a demonstration so high, I don’t know 
how you can get around it. It almost looks to me like, OK, if you’re 
under the Coverdell program you’re home free, if you’re under the 
Bloodsworth program, even though you may be exonerating inno- 
cent people, sorry, there’s no way you can get over the hurdles. 

I mean, there’s got to be some kind of a middle ground here be- 
cause otherwise there’s going to be a feeling around the country 
that one is a favored child of the Justice Department and the other 
is kind of the locked-up stepchild, without getting into the Grimm 
fairy tales. 

Dr. Morgan. Yes. Senator, the biggest difference in the statute 
between the two, is the Coverdell statute says “certify” and the 
Kirk Bloodsworth statute says “demonstrate”. So in order to get the 
money in Coverdell, somebody needs to certify. They need to put 
a certification in. And we rely on the State and local official in each 
case to make that certification, to sign that form, and say I’m tak- 
ing responsibility here that this process is in place. 

Chairman Leahy. OK. Now, you started to say something about 
the new legislation. Are you going to be able to do something simi- 
lar to that on the Bloodsworth program? 

Dr. Morgan. Yes, sir. Exactly. In the solicitation we put out for 
Bloodsworth, what we’ve done is, instead of requiring them to dem- 
onstrate, as they had to under the statute as it’s written now, we 
have now replaced that with a certification in this area, so they 
now need to certify that they have a process in place for post-con- 
viction testing, and that they preserve the biological evidence in 
the serious felony cases. 

That certification must be made by the chief legal officer or, for 
example, the Attorney General of the State that is applying. Once 
we have that certification in place and that person signs on saying 
we have the policies in place that you’re talking about, then they 
will qualify and they will be able to receive the funds. 

Chairman Leahy. Do you agree with me that it’s important that 
the Bloodsworth Act worked? 

Dr. Morgan. Absolutely, Senator. I’ve made it one of my chief 
goals in life the last couple of years. I want to get this money out. 
I don’t have any hidden agenda. 

Chairman Leahy. I’m not suggesting — 

Dr. Morgan. We’ve worked very closely with the three States 
and we really do want to do this. 

Chairman Leahy. I’m not suggesting you do. 

Dr. Morgan. Thank you. 

Chairman Leahy. I didn’t do my usual procedure of swearing in 
witnesses today. I’m just trying to learn what’s happened. 

Dr. Morgan. Yes. 

Chairman Leahy. I went to the National Institute of Justice’s 
website and I didn’t do it exhaustively, but there’s dozens of in- 
stances where States have to demonstrate they met some kind of 
requirement. But I don’t see any of them where they’re required to 
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do all of the exhaustive documentation and the proof that there is 
in the Bloodsworth program. In other words, it’s kind of like, this 
one sort of stands out. 

Dr. Morgan. Well, in most cases we enforce those kinds of things 
through certifications, and when the statute gives us the ability to 
do so, that’s what we do, because we’re administering over $200 
million worth of programs with my Federal staff of about 20 or so. 
So we can’t be going in and requiring this in most of our grant pro- 
grams. We like to do certifications because it allows us to be able 
to do more good and still have some benefit with respect to the 
compliance activities, some ability to say, well, this certification 
means something that we can rely on. So, we do that in most cases. 

There are cases where we have to do more kinds of compliance 
than that and we have to do more oversight than that. For exam- 
ple, in environmental protection areas, we actually have to — we’ve 
actually delayed some Coverdell grants because the labs have had 
to come back and do environmental assessment work before they’re 
able to draw down funds. 

In some cases, that has delayed the funding under Coverdell by 
over a year because of those environmental assessments. So it de- 
pends on what the statute requires and what we feel we have the 
staff resources to do. It’s kind of a tradeoff. It’s about cost effective- 
ness and our ability, with the staff we have available, to enforce 
what we’ve got. 

Chairman Leahy. Dr. Morgan, you understand, from what I have 
said and what others have said, what it is we want to do here in 
the Congress. 

Dr. Morgan. Yes. 

Chairman Leahy. Can you state to me — probably more impor- 
tantly, can you state to Mr. Bloodsworth, who’s sitting right behind 
you — 

Dr. Morgan. Yes. 

Chairman Leahy. Can you tell us that you will work in every 
way possible to make this program work in the way we wanted it 
to? 

Dr. Morgan. Yes, Senator, I will. 

Chairman Leahy. OK. 

Kirk, you heard that. 

Mr. Bloodsworth. I did. 

Chairman Leahy. OK. 

Mr. Fine, in response to your report, the Justice Department said 
it has met its legal obligation to enforce the requirement that 
States receiving Coverdell grants have an independent entity to in- 
vestigate allegations of serious negligence or misconduct just by 
making sure there’s a piece of paper, or a certification, in their 
files. 

The Department, as I read the letter that responded to your re- 
port, suggested that it did not have legal authority to do anything 
more than receive the certification and it could not make sure the 
certification was accurate by calling the agency or checking the ac- 
curacy of the certification. 

Do you think the Justice Department has a legal authority to 
check on the accuracy of these certifications? 
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Mr. Fine. Senator, yes, it does. I think that was its initial re- 
sponse, and eventually it acknowledged that it does have the abil- 
ity to go beyond these certifications. That’s what we see as the 
problem, what you pointed out. In one instance they imposed very 
onerous requirements, and in this instance, the Coverdell, they 
simply collected the certifications and said that’s their only respon- 
sibility; because Congress has not specifically directed them to do 
more, they weren’t going to do more. 

We think that is wrong and that they have a responsibility to ef- 
fectively administer the program, particularly when, apparently on 
its face, sometimes, the certification seemed deficient. When we 
pointed out to them there were problems with the certifications, 
they need to ensure that the certifications have meaning, what we 
were responded to with was reluctance, hesitation, and unwilling- 
ness to go beyond merely collecting a paper without significant 
prodding from us. Eventually they did agree to do a little more, but 
we think there’s more to be done. 

Chairman Leahy. So if there’s misconduct in a crime lab, they 
don’t have to just say, well, we’ve got a certification, we can’t look 
beyond it. They can look into that misconduct. 

Mr. Fine. Well, they could give guidance to the grantee to make 
sure that when there is an allegation of serious misconduct, that 
it actually gets referred to the independent external investigation 
authority. They even, as I stated in my testimony, said, well, we’re 
not required to do that — While it’s consonant with the statute to 
give guidance to do that, it’s not required by the statute. 

Again, if the statute doesn’t specifically tell them to do some- 
thing, they were reluctant to do it, in our view, and we think that 
that is narrow, legalistic, and not effectively administering the 
statute. I recognize they have a limited staff. That’s part of the rea- 
son I pointed out that it has the ability to beef up its Office of As- 
sessment and Management. It has not done so. It’s been very slow 
to do so, and we think that not only giving out the money expedi- 
tiously, but ensuring compliance with the terms of the grant, is an 
important consideration that needs attention. 

Chairman Leahy. Well, your report that you issued last week, I 
understand the principal recommendation was for the Justice De- 
partment revise its template for the certifications to ensure that 
the investigating agencies had the authority and the independent 
resources and process for handling allegations of misconduct or se- 
rious negligence. Did the Justice Department accept that rec- 
ommendation? 

Mr. Fine. No, they didn’t. They did not want to revise the tem- 
plate. They wanted to simply collect the certification. They did 
agree in the past to have the entity named, but they did not agree 
to do more to ensure that the entity actually does have the inde- 
pendence, resources, authority, and ability to conduct independent 
external investigations. 

Chairman Leahy. How do you react to that response? 

Mr. Fine. We asked them to reconsider. We tried to — we don’t 
have the authority to make them do it, but we tried to bring to 
light the importance of it, the need for it, and the reasons why we 
think that they should do more to enforce this very important re- 
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quirement that will uphold and improve the integrity of forensic re- 
sults. 

Chairman Leahy. When you first did a review of the Coverdell 
program back in 2005, I believe you found a number of problems. 
Certifications sometimes didn’t even name the agencies responsible 
for conducting investigations of forensic labs. You asked the De- 
partment of Justice to work on correcting that. Did they? 

Mr. Fine. Eventually they took action, but it was a struggle, and 
it is a struggle. We met with them. We pushed them. They were 
reluctant to even have the entities put on the form the name of the 
organization that they had in mind when they were certifying it, 
so they had to have an organization in mind. All we were asking 
them to do was to revise the form, to write it down. They were un- 
willing to do that initially. We had to meet with them. 

I met with the Director of OJP and argued with them to do it 
because I thought it was important. Eventually, after much prod- 
ding, they’ve agreed to take that step. But that’s sort of the reluc- 
tance that we see to enforce compliance with the intent of the stat- 
ute. 

Chairman Leahy. Well, Dr. Morgan, I listened to what Inspector 
General Eine has said. I also see the statement that NIJ has fully 
implemented the statutory requirements of JEAA Section 311. I 
know that sounds like gobbledygook to some, but it sounds like you 
haven’t. 

Dr. Morgan. Well, it’s a very important statement to us because 
our primary obligation, first, is to make sure we comply with the 
statute. And so we want to make sure that at least we do that, so 
that’s a very, very important thing to me, that the Inspector Gen- 
eral has made that conclusion that we did comply with the statute. 

Now, we’re in violent agreement with the Inspector General con- 
cerning the need to ensure — 

Chairman Leahy. Violent agreement or disagreement? 

Dr. Morgan. Agreement. 

Chairman Leahy. OK. I just want to make sure we get that on 
the record. 

Dr. Morgan. On the details, we have some issues, but we’re in 
violent agreement with the Inspector General concerning the need 
to ensure the integrity of forensic results. Our argument really is, 
looking at this one certification, is only looking at a very small part 
of an overall effort here, of which there are many, many other ele- 
ments, and we’ve made certain management choices about what’s 
the most critical thing to do. 

And I’ll say again. I’ll talk again about the Grants Progress As- 
sessment Program. Eight hundred and fifty-four laboratories actu- 
ally visited, with experienced forensic scientists, to see what prac- 
tices are in place, to review whether they’re actually accredited, to 
make sure they’re following generally accepted laboratory prin- 
ciples, as required under the law also. There are many, many other 
things in place here that are very important to enforce, and we 
need to do a balancing act with respect to putting the good out 
there in the field and not spending all the money on the compli- 
ance — 

Chairman Leahy. Nobody is going to disagree with that, but I’m 
going to have my staff followup further with you because I worry 
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that we maybe have a case where we’re following the letter of the 
law, but not the spirit of the law. If we need even more changes, 
we’ll do that. But I think everybody knows what we want to do 
here. 

Dr. Morgan. Yes, sir. 

Chairman Leahy. And I don’t — in many ways, I hope this kind 
of a headline becomes something we won’t see in the future, not be- 
cause we didn’t get people falsely imprisoned out, but because we 
don’t falsely imprison people. And I understand, again, I have the 
same attitude I had when I was a prosecutor: I want guilty people 
locked up, especially those involved in violent — we’re talking about 
violent crimes here. We’re not talking about minor things. We’re 
talking about violent crimes, we’re talking about heinous crimes. I 
want those people locked up. 

But I don’t want the State to make the mistake of locking up the 
wrong person, because that means, somewhere, the guilty person 
is still out there. We have two terrible miscarriages of justice, one 
by having an innocent person behind jail — I don’t know how some- 
body could stand 1 day behind jail knowing they’re innocent, not 
27 years, and 10 years, and 8 years, and 12 years, and 9 years, and 
others we’ve seen. But the other part is, as a people, we’re not 
safer. We’re not safer locking up the wrong person. We have ex- 
tended our resources for nothing. We might get a nice headline, but 
we haven’t locked up the right person. So, if I might. I’m going to 
have my staff followup with both of you gentlemen if we can. 

Dr. Morgan. Yes. 

Chairman Leahy. Let’s try to make this thing work. 

We’ll take a 5-minute recess while we set up for the next panel. 
Thank you. 

[The prepared statement of Dr. Morgan appears as a submission 
for the record.] 

[Whereupon, at 10:48 a.m. the hearing was recessed.] 

AFTER RECESS [10:59 a.m.] 

Chairman Leahy. If we could come on back. Sometimes at these 
hearings when so many people in the audience know each other, 
there’s a good chance to get caught up, which is what I was just 
doing. 

Our witnesses today, the first witness, is Peter Neufeld, who was 
mentioned already. But Mr. Neufeld is well-known to this com- 
mittee. He co-founded, and he co-directs, the Innocence Project. It’s 
an independent nonprofit organization affiliated with the Benjamin 
Cardozo School of Law. He’s a partner in the civil rights law firm 
of Cochran, Neufeld & Scheck. The last 10 years, he served on the 
New York State Commission on Forensic Science that has the re- 
sponsibility for regulating all State and local crime laboratories. 

Prior to his work with the Innocence Project, Mr. Neufeld taught 
trial advocacy at Fordham University Law School, and was a staff 
attorney at the Legal Aid Society of New York. He received his law 
degree from the New York University School of Law, bachelor’s 
from University of Wisconsin. 

Mr. Neufeld, please go ahead. 
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STATEMENT OF PETER J. NEUFELD, CO-DIRECTOR, THE INNO- 
CENCE PROJECT, CARDOZO SCHOOL OF LAW, NEW YORK, NY 

Mr. Neufeld. Thank you very much, Mr. Chairman. It’s a pleas- 
ure to he here. 

Chairman Leahy. Is your microphone on? 

Mr. Neufeld. Now it is. 

Thank you very much, Mr. Chairman. It is, indeed, a pleasure 
to he here. 

I think the last time I was testifying before this committee was 
4 years ago in the work-up to the passage of the Innocence Protec- 
tion Act and the Justice For All Act. I recall not only the high 
hopes that everybody that that particularly the innocence provi- 
sions that you were the author of would be adopted and change the 
landscape of wrongful convictions in criminal justice in this coun- 
try, but there was particular interest, particular bipartisan inter- 
est, in the notion that crime lab scandals and problems defied cat- 
egorization by Republican or Democrat, and that everybody here on 
both sides of the aisle, without exception, felt that we needed to 
have rigorous, independent, external audits whenever problems 
arose in the crime laboratories. So, that and the Bloodsworth provi- 
sions were such a wonderful moment of great hope. 

And I’m going to not talk as much about the Bloodsworth grant 
because we have Larry Hammond here from Arizona who will be 
able to address that point, and I’m going to focus more on Cover- 
dell. But before I do, before I get to Coverdell, the one thing I do 
want to say here, which is just so upsetting, and you were much 
too kind, but the absolute clear disparity of treatment between 
Coverdell, which simply gives out all these — not enough money, by 
the way, but provides money to crime laboratories to work on non- 
DNA disciplines, but giving them, you know, free clearance not to 
really have a rigorous program of internal, external — I’m sorry. Of 
independent external auditing when things go wrong. 

Well, on the other hand, it was so much a part of the legislation 
to encourage the States to preserve evidence, to encourage the 
States to pass statutes allowing inmates to have post-conviction 
DNA testing, to see that part of this marvelous legislative package 
be rendered toothless, that kind of disparity is just so mean-spir- 
ited, quite frankly, Mr. Chairman, I think it’s an insult to crime 
victims, to the wrongly convicted, to Congress because it simply 
thwarts the goals that Congress had set out, and it undermines the 
integrity of forensic science and criminal justice in this country. We 
should all be concerned that it is never too late to get to the truth 
of a man who was wrongly convicted. It should never be too late 
to free that person and identify the real perpetrator. 

One of the most important things that Congress did in 2004 
when it passed the Innocence Protection Act and the Justice For 
All Act, was it realized that, just as it passed the preservation bill 
for Federal crimes and a post-conviction testing bill for Federal 
crimes, they wanted to encourage the States to do the same thing. 
Well, the States have done that with respect to post-conviction stat- 
utes. Almost 43 or 44 States now have meaningful post-conviction 
DNA statutes, and Congress should be applauded for the role it 
played in that in the Justice For All Act. 
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On the other hand, the track record on preservation has not been 
as good. There are about 5 or 6 States that meet the most rigorous 
preservation standards, perhaps another 10 or 15 that have some 
form of preservation rules. But we all know how important preser- 
vation is not only to exonerating the innocent, because obviously if 
the evidence is lost an inmate can’t get access to it, and we also 
know how important it is to good police work. I can’t tell you how 
many dozens of detectives I’ve spoken to over the years across the 
country who tell me, you know, darn it, I can’t reopen these old, 
cold cases because the evidence simply hasn’t been preserved. So, 
Congress wanted to encourage both things. 

The Virginia experience perhaps is very appropriate because it 
points out this kind of duality. You introduced, before, Marvin An- 
derson. Marvin Anderson comes from Virginia. Virginia, at the 
time that Marvin was convicted, did not have any meaningful pres- 
ervation standards at all. Indeed, it was the practice that all evi- 
dence would be returned from the crime laboratory to the local 
counties and then be destroyed. 

Fortunately for Marvin Anderson, somebody serendipitously 
made a mistake in the state crime laboratory and, rather than re- 
turning it with the rape kit to the submitting sheriffs department, 
she glued it inside her notebook. So fortunately for Marvin Ander- 
son, even though he had been convicted almost 20 years earlier, we 
were able to get access to that evidence and prove his innocence. 

And then guess what happened? Two more people got access to 
that same evidence because it serendipitously wasn’t destroyed, 
and proved their innocence. That was a wake-up call to then- 
Governor Warner. Governor Warner was very, very troubled by 
this and Governor Warner asked the state crime laboratory to do 
a random check of old cases, and he did the random check of old 
cases and he found that, of 18 cases, there were 2 more exonera- 
tions. So, he ordered thousands of cases to be reexamined. 

The State set about trying to do all that and, in part — in part — 
they’ve been stymied by the failure of NIJ to give them the money 
to do that post-conviction testing. It’s outrageous. Compare that to 
Mr. Chatman, who’s here today, who’s one of 15 people— 15 peo- 
ple — cleared in Dallas, Texas for one reason and one reason only: 
because the crime laboratory in Dallas saves the evidence in every 
single case. Compare that to New York. With New York, we have 
19 cases where we can’t even do testing because New York can’t 
find the evidence. They’ve lost the evidence. So, preservation is 
very important and we can’t lose contact with it. 

On to Coverdell. And I’ll be very quick. Your Honor. Your Honor? 
See, I’m so used to appearing in court. You can appreciate that. 
You’ve been there. Senator. 

Chairman Leahy. This is not the first time that someone has 
done that. 

Mr. Neufeld. All right. 

Chairman Leahy. We always know when lawyers are here testi- 
fying. 

Mr. Neufeld. Coverdell. 

Chairman Leahy. But please wrap up, because we are going to 
have to — 
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Mr. Neufeld. The whole point of Coverdell was to make sure 
that if something goes wrong, there’s going to be an investigation 
into what went wrong, how we can fix it so it won’t happen again. 
I think the most mean-spirited thing that the General Counsel at 
OJP did was to tell a grantee that, hey, just certify that you got 
an entity, just certify that you’ve got a process, but you don’t have 
to use that process. Don’t bother with it. 

I consider that an obstruction of the will of Congress. To me. 
Senator, that’s no different than if this Congress passed a bill re- 
quiring the CIA to preserve videotapes of interrogation and the 
CIA said, OK, we’ll preserve them, we’ll keep them in a garbage 
dump, because no one told us how to preserve them, no one told 
us where to preserve them. That’s in bad faith. The Senate has to 
do something to make sure that these external audits go forward. 

We have presented written testimony which shows examples of 
good external independent investigations and bad ones, and it has 
to be fixed. Until it’s fixed. Senator, I assure you, no matter what 
representations are made by NIJ, there will continue to be wrong- 
ful convictions and there will continue to be instances where the 
real bad guy is out there committing more crimes. 

[The prepared statement of Mr. Neufeld appears as a submission 
for the record.] 

Chairman Leahy. Well, we intend to have it fixed. I don’t — on a 
day when the Senate is, in effect, not in session, I can assure you, 
being here. I’m here because I want to make sure it’s fixed. Like 
all other Senators, there’s enough calls on your time and I am — 
that’s why I am here. 

I also ask consent that other Senators who have statements, that 
they be placed in the record, including Senator Biden’s. 

[The prepared statement of Senator Biden appears as a submis- 
sion for the record.] 

Chairman Leahy. Peter Marone is the Director of the Virginia 
Department of Forensic Science. He’s served there since 1978. He’s 
a member of various professional organizations, including the 
American Society of Crime Lab Directors. He’s chair of the DNA 
Credential Review Committee. Most recently, he was elected chair 
of the Consortium of Forensic Science Organizations. He began his 
career at the Allegheny County crime lab in Pittsburgh beginning 
in 1971, and he remained there until 1978. He has both a bach- 
elor’s and master’s degree from the University of Pittsburgh. 

Mr. Marone, please go ahead, sir. 

STATEMENT OF PETER M. MARONE, DIRECTOR, VIRGINIA 
DEPARTMENT OF FORENSIC SCIENCE, RICHMOND, VA 

Mr. Marone. Thank you, Mr. Chairman. It is really an honor to 
be allowed to speak here. Maybe it would be a good time right now 
for me to request that I might be able to provide an updated writ- 
ten response, knowing now what we know about the additional 
grant solicitation. 

Chairman Leahy. Of course. I will keep the record open so that 
anybody who wants to either add to their testimony or to add 
something based on the questions asked, can feel free to. Of course, 
that would include you, Mr. Marone. 

Go ahead. 
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Mr. Marone. As you said, I’m the Director of the Virginia De- 
partment of Forensic Science, but today I’m really speaking as the 
chair of the Consortium of Forensic Science Organizations. The 
CFSO is a national organization which represents the American 
Academy of Forensic Sciences, the American Association of Crime 
Laboratory Directors, the National Association of Medical Exam- 
iners, Forensic Quality Services, which is an accrediting body, the 
International Association for Identification, and the American Soci- 
ety of Crime Laboratory Directors’ Laboratory Accreditation Board. 
For reference. I’m also a member of the National Academy of 
Science Committee on Identifying the Needs of the Forensic 
Science Community. 

The field of forensic science has received a tremendous amount 
of visibility and attention in recent years, particularly in the tele- 
vision media. As a result of this attention — or as many refer to it, 
the CSI effect — the perceived capabilities of our laboratories have 
grown, and along with them our caseloads have increased dramati- 
cally. We find that both law enforcement agencies, as well as attor- 
neys, both sides, prosecution and defense, seem to be affected by 
the CSI effect and tend to request much more testing and analysis 
of crime scene evidence than has ever been required b^efore. 

As a result, we’ve seen our case backlogs grow at a most alarm- 
ing rate. Add to that the policy changes and enforcement issues 
that continue to add on, for example, enhanced penalties for pos- 
session of a firearm with a drug arrest and an increase in the use 
of the National Integration Ballistic Information Network, NIBIN, 
have increased the number of firearms cases almost exponentially. 
In addition, increased emphasis on anti-child exploitation and 
Internet pornography has increased the need for digital evidence, 
computer forensics capabilities far beyond existing resources. 

Concurrently, the laws regarding DNA data banks are also ex- 
panding rapidly on a nationwide basis. This fact has, as well, 
caused an increased caseload for data banks and data bank labora- 
tories and casework laboratories. Unfortunately, the increase in 
backlog and caseload has not been accompanied by a commensu- 
rate increase in funding for our laboratories. It’s difficult to obtain 
funding to cover both the large number of new cases that are being 
presented to our labs daily and the backlog of cases from the past 
that require a timely review. 

While the crime labs clearly understand and concur with some 
cases from the past needing to be reviewed promptly, to address 
both issues is time-consuming, costly, and logistically problematic. 
We have also found that, as science progresses and crime labs ex- 
pand their services, older methods previously used by these labora- 
tories are called into question. This, along with some deserved criti- 
cism, caused scrutiny regarding the capability of the labs, as well 
as the integrity of the crime lab system. 

Cable news coverage, including specialized programs or segments 
featuring expert witnesses, have given even a louder voice in the 
public arena which also leads to increased visibility. Scrutiny is 
welcome when it assists in laboratory-improving services and the 
methodologies that are being employed. There is always a way to 
improve and any chance to do so should be welcomed. However, 
one must be careful that change is not done merely for the sake 
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of change and does not become necessarily cumbersome and time- 
consuming without specific valid purpose and useful results. 

One of the issues I wish to address is the requirements estab- 
lished in order for a laboratory to receive Federal funds to conduct 
post-conviction testing, specifically what is being discussed here 
today, the Bloodsworth amendment to the Justice For All Act. Mr. 
Neufeld stole a little bit of my thunder there. I was going to ad lib 
a little bit and certainly recognize Mr. Anderson here. He told you 
the story of how he got started, but he didn’t tell you the volume 
of what we’re dealing with. Virginia looked at, and the Governor 
then agreed after those first 31 cases were reviewed, that we look 
at all the cases. 

That evidence, or should I say, analysis ends, weren’t done by 
mistake. The analyst had a particular habit of taping down what 
was left over from her original observation in the case record, not 
a general practice, but she did it because she wanted to be able to 
tell the jury, this is where I took this from, these are the genes 
that I took it from, and so forth. That’s why she kept them. 

Well, let me make a long story short: 534,000 case files later — 
we reviewed them all — there are 2,215 cases that meet the criteria 
that Governor Warner gave us to look at. We have looked at about 
26 percent of those, and the other 74 percent are in the process of 
being worked through. We got State funding to do that first batch, 
but obviously the amount of money we’re looking at can’t be han- 
dled all with State funds. Those were unbudgeted funds. The gov- 
ernor took them out of unknown sources, but they made a bill for 
it. 

Chairman Leahy. I discussed that with Governor Warner at the 
time. I was very proud of him in making that effort. 

Mr. Marone. Some of the issues. Please bear in mind that the 
time permitted to respond to these solicitations from the Depart- 
ment of Justice has been 4 weeks. Unfortunately, the solicitation 
requirements aren’t available to any of the laboratories prior to the 
announcement and, therefore, 4 weeks means 4 weeks. Compliance 
with these requirements has required implementation of new legis- 
lation, or at least amendment of existing statutes for each one of 
the States. 

The State of Virginia was able to comply with this because it had 
statutes already in place, in some part because of Mr. Anderson, 
for evidence retention. The policies were in place. All the sign-offs 
by the head law enforcement agency, our Attorney General, were 
in place. I submitted all of those for the record. We were confident 
that this provision made the solicitation, and we were frustrated 
that we were advised that we did not meet the requirements to ob- 
tain the funding. A one-page letter told us that. 

If we had had this funding in the time we anticipated, it would 
be a significant help in completing this, what we call the Post-Con- 
viction Project. Ironically, Mr. Chairman, my State has been criti- 
cized, for many in the State, for not processing these cases more 
expeditiously. I look forward to reviewing a new solicitation when 
I get a chance to look at it. 

The second issue I wish to address is the oversight boards for fo- 
rensic laboratories. Many laboratories, if you ask them, will state 
their oversight is provided by the accrediting body under which 
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they operate. Some people will say that this is a fox guarding the 
henhouse and there is something inherently wrong about the proc- 
ess. But when you look at it, other oversight boards, whether it be 
commercial, medical, legislative, or legal, have oversight bodies 
which are comprised of the practitioners in that profession. It 
makes sense that the most knowledgeable about a particular topic 
would come from that discipline, but that does not seem to meet 
the current needs. 

The key to appropriate and proper oversight is to have individ- 
uals representing stakeholders, but these individuals must be there 
for the right reason — to provide the best possible scientific analysis. 
There can’t be any room for preconceived positions, agenda-driven 
positions, and unfortunately we have seen this in some other 
States when they’re beginning to put these committees or boards 
together. As a result, many States have taken it upon themselves 
to create their own commissions, and unfortunately what this 
means is no two States have the same criteria. 

The Virginia Department of Forensics — OK. 

Chairman Leahy. Your statement will be a part of the record, 
Mr. Marone. 

Mr. Marone. OK. 

Chairman Leahy. I understand what you’re saying on this. 
Again — 

Mr. Marone. Let me finish up then. 

Chairman Leahy. Go ahead. 

Mr. Marone. OK. The laboratories, nationally, are staffed by 
truly dedicated individuals who are committed to finding the truth, 
whether exonerating wrongfully accused or uncovering the guilty. 
However, they are woefully underfunded and with increasing case- 
loads. We are looking forward to the recommendations of the Na- 
tional Academy of Sciences study, and are confident Congress will 
review those recommendations and act accordingly. 

I thank you for your consideration for the opportunity to address 
this issue. 

Chairman Leahy. And you would agree with me. I’m sure, that 
in a competently, professionally run laboratory, they’re not advo- 
cates. They’re just there to find the facts. Is that correct? 

Mr. Marone. Absolutely. 

Chairman Leahy. Thank you. 

[The prepared statement of Mr. Marone appears as a submission 
for the record.] 

Chairman Leahy. Mr. Hammond. Larry Hammond is a partner 
in the Phoenix law firm of Osborn and Maledon. Did I pronounce 
that correctly? 

Mr. Hammond. You did. 

Chairman Leahy. He focuses on criminal defense and litigation. 
He has published numerous articles on criminal justice and death 
penalty issues. Some have been used in this committee. He cur- 
rently serves as chair of the American Adjudicators Society’s Crimi- 
nal Justice Reform Committee. He previously worked as Assistant 
Watergate Special Prosecutor from 1973 to 1974. 

He joined the Justice Department under President Carter as 
First Deputy Attorney General and the Office of Legal Counsel. He 
received both his law and bachelor’s degree from the University of 
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Texas. We’ve heard a lot today about the difficulties of Arizona and 
attempts to come under the Bloodsworth law. 

Mr. Hammond, the microphone is yours. Make sure it’s turned 
on. 


STATEMENT OF LARRY A. HAMMOND, PARTNER, 
OSBORN MALEDON, PHOENIX, AZ 

Mr. Hammond. It is on. Thank you, Mr. Chairman. Thank you. 
Senator Feingold, for joining us this morning. 

As you indicated, I am the chair of what’s known as the Arizona 
Justice Project. Our project has been in existence for 10 years. It 
looks for cases of actual innocence or manifest injustice. We have 
looked at many DNA cases, and other kinds of cases as well. 

Historically, our organization, like many around the country, has 
been largely dependent upon volunteer contributions by lawyers, by 
experts, by investigators, and by others. We have survived for a 
decade based primarily upon volunteer contributions. The 
Bloodsworth Grant Program afforded us an opportunity that, in our 
history, we had never had. 

Let me pause, Mr. Chairman, for just a moment to say a word 
about the people I’ve associated with over the last decade. I’ve been 
on many programs and attended many meetings with Peter 
Neufeld and Barry Scheck, but I’ve never had the opportunity to 
say in a hearing like this what has been on my mind for a long 
time. 

I do not know two lawyers in America who have done more for 
the public interest than Barry Scheck and Peter Neufeld. What 
they have accomplished in their lifetimes, and the leadership that 
they have provided to others in the creation of their own project 
and in the creation of the Innocence Network, which now com- 
prehension about 40 projects, is truly stunning. I am very proud 
that our project could be a small part of a very large undertaking 
that has changed the face of criminal justice in America. 

The Bloodsworth Grant Program could have, and still should, 
take us to a new level. We came to NIJ with an idea and in the 
early stages of the development of that idea, I must say we got ter- 
rific help from their staff people. They improved our project in lots 
and lots of ways. By the time we had worked with them for several 
months, we were absolutely convinced that we had something that 
would be of tremendous value to the State of Arizona. We would 
have been, and I hope someday still will be, one of the first States, 
if not the first State, to do an absolutely comprehensive review of 
all open DNA homicide and sexual assault cases that could be 
proved one way or the other by DNA evidence. 

And we had a partnership with our Attorney General, Terry God- 
dard. I don’t know of another State whose Attorney General has 
said, I will help you find the files. I will help you find the biological 
evidence. I will take away the road block that so often stands in 
the place of projects like ours around the country. And they also 
had the idea at NIJ of us doing a post-mortem on every successful 
DNA exoneration, for exactly the reason, Mr. Chairman, that you 
said this morning. 

In our experience, every time someone is exonerated, the first 
thing you ought to be looking at is: who was the guilty person? We 
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have done a post-mortem of one of our most famous Arizona cases 
involving Ray Krone, the 100th DNA exoneree in this country who 
has testified many times, I think, in this committee. What we 
found in his case was that the real perpetrator, left unguarded, left 
unapprehended, raped a 7-year-old child after he should have been 
arrested. It’s that kind of post-mortem that we think can help 
change the face of criminal justice in America. So we went through 
this great process. We were extremely pleased. 

Then at the last moment, we got a one-paragraph letter that sim- 
ply said “you are ineligible”. Not that our grant wasn’t good 
enough, not that anything else was wrong with it, but they didn’t 
even tell us why. They didn’t even tell us why we were ineligible. 

We later found out orally — Dr. Morgan was very helpful, as help- 
ful as I guess he could be under the circumstances, in simply tell- 
ing us. I’m sorry, you were deemed ineligible. We had a certifi- 
cation, which you mentioned earlier, from Terry Goddard, our At- 
torney General, that he worked very hard on and he signed his 
name to, detailing the efforts in the State of Arizona to preserve 
evidence. That was deemed, for reasons never explained to us, to 
be inadequate. 

As a result of that, we have now waited for another — it’s been 
what, now, almost 2 years. We’ve started out with 3 DNA cases 
that we didn’t have the funds to deal with. Mr. Chairman, we now 
have 18 and we have to deal with those families, and we have to 
deal with those inmates. Frankly, as far as I can tell, nobody at 
NIJ has cared about that. 

[The prepared statement of Mr. Hammond appears as a submis- 
sion for the record.] 

Chairman Leahy. Well, Mr. Hammond, as you heard me say. I’m 
worried that we are losing sight of the intent of the Bloodsworth 
Act. Again, this was something passed by both Republicans and 
Democrats. On this committee we have several former prosecutors, 
but there are several others throughout both the House and the 
Senate who have joined us on this who worked very hard, and they 
range across the political spectrum. 

I don’t want to get into a case of telling war stories, but I recall 
a heinous murder case in my jurisdiction when I was prosecutor, 
so heinous that I went to the scene about 2:00 in the morning and, 
within a month, at three different times came to my desk, we’ve 
got the person who did it and here’s the evidence. 

I worried about it because it didn’t look substantial enough. They 
went back and said, oops, wrong guy, but now we’ve got the right 
guy, three different times. Entirely different people. When they got 
the third person, he had an iron-clad alibi, at a school reunion on 
the West Coast. This was in Burlington, Vermont, we were. You 
know, we could have arrested any one of those, created headlines. 
The public is not safer. 

We’ve been joined by Senator Feingold. Did you want to add any- 
thing, Senator, before we go to questions? 

Senator Feingold. If I could, Mr. Chairman, I’d appreciate it. 

Chairman Leahy. Sure. 
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STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator Feingold. I want to commend you for holding this hear- 
ing. I’m very pleased to see this committee once again address the 
need to improve the tools for seeking the truth in our criminal jus- 
tice system. In addition, Members of Congress know all too well 
that we must follow up on the implementation of legislation we 
pass when it appears that our intent is being thwarted. So, Mr. 
Chairman, I appreciate that you are conducting the oversight that 
is critically needed with respect to these grant programs, as we 
have learned from the Inspector General and others today. 

DNA testing has played an incredibly important role in the pur- 
suit of truth and justice. DNA testing has identified perpetrators 
or provided other important probative value to the police and pros- 
ecutors investigating a crime. 

But DNA testing has also exposed a piece of the dark underbelly 
of our criminal justice system, the conviction and sentencing of in- 
nocent people for crimes they did not commit. Americans have be- 
come all too familiar with the stories of people wrongfully con- 
victed, sentenced, and sent to prison who finally walk free as a re- 
sult of DNA testing. 

Several of the people in attendance here today know all too well 
that this can happen. Nationwide, scores of innocent people have 
been released and, according to the innocence project, 65 percent 
of those wrongful convictions were caused, at least in part, by lim- 
ited, unreliable, or even fraudulent forensics, highlighting the im- 
portance of improving our Nation’s crime labs. 

Mr. Chairman, this is a particularly appropriate moment to be 
taking stock of Congress’ efforts to improve access to DNA testing 
and to increase oversight of forensic laboratories around the coun- 
try. As a result of the Supreme Court’s consideration of challenges 
to the lethal injection method of execution, we are basically experi- 
encing a national moratorium on executions of death row inmates. 

I am pleased that the committee is taking this opportunity to 
consider these issues, which are even more poignant for those sit- 
ting on death row. Since the reinstatement of the modern death 
penalty, 15 death row inmates have been exonerated as a result of 
DNA testing, including one in Oklahoma just this past year. 

But it is important to remember that the flaws in the criminal 
justice system are not limited to forensics. Inadequate defense 
counsel, racial and geographic disparities, police and prosecutorial 
misconduct, and wrongful convictions based solely on the testimony 
of a jailhouse snitch or a single mistaken eyewitness identification 
all taint this country’s criminal justice system and, in particular, 
its use of the death penalty. And all of these factors have led to 
the wrongful convictions of individuals later exonerated by DNA 
evidence. 

So, again, I thank you, Mr. Chairman, for your leadership on this 
and for allowing me to make some remarks. 

Chairman Leahy. Well, thank you. I would note that Senator 
Feingold was one of the strongest backers of getting this bill 
through. It was helpful, again. You know. I’m frustrated as I listen 
to all the testimony. Everybody knows what we want to do, and the 
frustration is that it’s not being done. 
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In the few minutes we have left, Mr. Neufeld, do we need to 
change the law yet again or can the Justice Department fix the 
problem under the Justice For All Act as it exists today? 

Mr. Neufeld. Well, let me address, particularly on the Coverdell 
issue. Your Honor. It is so obvious that when you have a plane 
crash, the National Transportation Safety Board, an external, inde- 
pendent entity, does the investigation. I’m on the board of a med- 
ical center. When we have an unexpected death, the New York 
State Department of Health conducts an independent external in- 
vestigation. 

Everybody on the Senate four years ago said that’s what we 
want, because when there is a wrongful conviction, that’s a catas- 
trophe. You want to find out what went wrong. We have learned, 
at least in ourselves, that the second greatest cause of wrongful 
convictions, after misidentifications, are missteps in the crime labs, 
unfortunately. 

Chairman Leahy. But can we fix this under the law without 
changing the law? If the law if followed, can the law be followed 
the way Congress intended? 

Mr. Neufeld. Absolutely. As Glenn Fine said, the Department 
of Justice, OJP, and NIJ has the duty to communicate the will of 
Congress, and they can do that by managing these programs and 
not just giving a rubber stamp when someone says “I certify”, but 
making sure that they are external, independent entities that will 
be doing the investigations. Check up on them to see if they’re 
doing it. 

Chairman Leahy. Because that goes back to what Mr. Ham- 
mond — when he tells about the application being made, obviously 
thought out, you have a well-respected Attorney General in your 
State. The Attorney General, you said, signed the application per- 
sonally, so he obviously put his reputation on the line, and you get 
back a one-paragraph, sorry, it ain’t enough, it’s denied. Did you 
ever get an official — I realize you said Dr. Morgan was very helpful 
and all that. But did you ever get an official explanation from the 
Department, or a legal opinion, why they just said no? 

Mr. Hammond. No. I asked for it and was told that, for reasons 
that weren’t explained to me, that it could not be made available 
to me and that it was not re viewable. There was no place that we 
could go to ask for reconsideration. And, Mr. Chairman, let me just 
contrast this very, very quickly with the Coverdell Grant Program. 
If you look at the appendix from Mr. Fine’s last IG audit that came 
out last week — 

Chairman Leahy. I did. 

Mr. Hammond. If you look at the Arizona page — I’m searching 
for the right word — it’s embarrassing. We say, and apparently it’s 
enough, that our medical examiner’s offices are supervised by the 
Superior Court. Well, you know, that, in some respects, might not 
be entirely false. I guess somebody can always go to court. But 
that’s not independent oversight. It’s not even — it’s a joke. 

Chairman Leahy. And I don’t know of any court that is going to 
be spending a whole lot of time supervising a medical examiner. 

Mr. Hammond. And our poor Attorney General, who I deeply re- 
spect for his commitment, is identified as the oversight agency for 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00028 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



25 


all of our crime labs. He doesn’t have any oversight power over 
those crime labs. 

Chairman Leahy. Do you think, as you listened to all the testi- 
mony here today and you think back to your application, do you 
feel it fit the bill? 

Mr. Hammond. Absolutely. I don’t think there was a question 
about it. I believe, now that the legislation has been clarified, I be- 
lieve — I pray — that we will find ourselves funded very promptly. 

Chairman Leahy. Now, I think I know what we have to do. As 
I said, one of the reasons I’m holding this hearing today is because 
a week from now the Attorney General is going to be here and I’d 
like to be able to ask some of the questions. Roy Krone. He was — 
I know this case very well because we dealt with it. But for those 
who don’t, could you just give us a real thumbnail of what hap- 
pened in the Roy Krone — 

Mr. Hammond. Certainly. Certainly, I can. In 1991, a woman 
named Kim Ancona was found dead in a bar early in the morning 
in downtown Phoenix. She was nude. She had been sexually as- 
saulted and stabbed to death. Ray Krone was immediately arrested 
as the perpetrator of that crime. He denied culpability from the 
very beginning. He went to trial. He was convicted, he was sen- 
tenced to death. His case went up on appeal. His conviction was 
reversed. He came back, was tried a second time and was found 
guilty again, and went off to serve a life sentence. Luckily, DNA, 
several years later, proved him to be absolutely innocent. 

In the meantime, we began to look at the reasons why it hap- 
pened. Very quickly, it turns out there are two. One, was bogus 
bite mark information. 

Chairman Leahy. Bogus? 

Mr. Hammond. Bite mark comparison information. 

Chairman Leahy. Yes. 

Mr. Hammond. There was a bite mark on the victim’s left breast 
that was matched by someone who passed himself off as a forensic 
odontologist, who testified that in fact there was a unique 
dentition. Ray became known as the Snaggle-Toothed Killer be- 
cause his dentition was not perfect, and the imperfections seemed 
to match the mark on the breast. We now know that’s utter non- 
sense, because we now know who the real perpetrator was. He has 
been apprehended, he is in prison, and he has perfect teeth. 

By the way, so does Ray because of the Great American 
Makeover, which got more publicity than his exoneration. But that 
was one. But most importantly, was the crime lab. The City of 
Phoenix crime lab overlooked 11 pieces of important biological evi- 
dence — hair, saliva — that were not compared to anybody. When 
they eventually were, they found out that it really belonged to Ken 
Phillips, and now the story is over. Ray, with all — I think he de- 
serves a lot of credit. He’s been traveling around the country now 
for a couple of years. 

Chairman Leahy. I know he is. 

Mr. Hammond. He testifies whenever he can. 

Chairman Leahy. I appreciate the fact that he has. He is very 
compelling in his testimony, as are you. 

Mr. Marone, the last question from me. You said you were frus- 
trated by the Justice Department in the application. You thought 
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you had filled out what you were supposed to. Did they offer to 
help you and work with you in any way to change your application 
or improve it so that you could get the — 

Mr. Marone. After hearing Larry, I think we got the same form 
letter. 

Chairman Leahy. Hit your microphone. Hit your microphone, 
Mr. Marone. 

Mr. Marone. After listening to Larry, I think we got the same 
form letter and the same response. 

Chairman Leahy. Yes. Well, I can tell you, as the author of the 
Bloodsworth law, this was not what was intended. I sat here 
through all these hearings. I was on the floor, shepherding that hill 
through. Mr. Neufeld, you have spent countless hours also on it. 
You know this is not what was intended. 

I have no other questions, hut Senator Feingold, please. 

Senator Feingold. Thank you, Mr. Chairman. 

Mr. Neufeld, let me join with what Mr. Hammond said about you 
and your career. 

Mr. Neueeld. Thank you. 

Senator Feingold. Tell us about the case of Curtis McCarty, the 
Oklahoma death row inmate who was finally exonerated this past 
year, after more than two decades in prison, with the help of the 
Innocence Project. What lessons can be learned from his situation? 

Mr. Neufeld. Well, sure. Mr. McCarty was convicted, again, be- 
cause of missteps by the Oklahoma State crime laboratory, to wit, 
one Joyce Gilchrist, who was the hair examiner and did serological 
work in that laboratory. She testified in a way that was incon- 
sistent with the prevailing science. 

Unfortunately, you know, people would say in the community, 
oh, the Joyce Gilchrists, the Zains, these are outliers, these things 
only happen in one or two places. What we have discovered. Sen- 
ator Feingold, is that in more than half the States — in more than 
half the States, crime laboratory hair microscopists were making 
the same missteps. 

In more than half the States, crime laboratory serologists were 
testifying — were either distorting the testimony, distorting the evi- 
dence, exaggerating the probative value of the evidence to allow in- 
nocent people to be wrongly convicted. So what we’re talking about 
here is very, very simple, in Mr. McCarty’s case, or anybody else’s 
case. Unless we go back and do these independent external inves- 
tigations, there’s no remedial action. There’s no reexamination of 
old cases. We at one time had a case in Virginia where another 
man came within nine days of execution, and in that case the inter- 
nal laboratory did its own internal review and they said nothing 
was wrong, we did nothing wrong. 

It wasn’t until, again. Governor Warner ordered an external 
audit. That ASCLAB Lab did so and said, no, the internal audit in 
Virginia was faulty. It didn’t get to the right answers, and indeed 
it didn’t indicate the need for remedial action. We, as an external 
entity, are calling for remedial action. We, as an external entity, 
are calling for reexamination of old cases. It’s not in the interest 
of any laboratory, or any group of lawyers or doctors, if they do 
their own investigation, to come out with a very negative report 
and go back and look at all those other cases. It’s a huge burden 
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for them. They shouldn’t have to do it. It should he internal — exter- 
nal and independent. 

And if NIJ doesn’t enforce that requirement that Congress made 
very specific details about, then you’re going to have to change the 
statute. But to the rest of us in the public, it’s absolutely clear 
what you meant. It’s absolutely clear that when you said there has 
to be an entity in place and a process, that the process had to be 
implemented. Just to have a process sitting up there on a shelf and 
not being used isn’t any good to the public, isn’t any good to the 
exonerated, and isn’t any good to crime victims. 

Senator Feingold. You’ve been a leader in educating the Amer- 
ican people about the value of modern DNA testing as a key to 
proving the innocence of people who have been wrongfully con- 
victed. Of course, modern DNA testing is especially critical in cap- 
ital cases where a person’s innocence or guilt is literally a matter 
of life and death. 

But I’m concerned a little bit that sometimes we forget that DNA 
testing is not the be-all, end-all solution for all capital cases, be- 
cause in many cases no biological evidence is available to test. 

Do you agree, as valuable as DNA testing is to the integrity of 
the justice system and to ensuring that innocent people are not ex- 
ecuted, it is a factor in only a fraction of all capital cases, and could 
you discuss the other problems that can result in wrongful convic- 
tions that must be addressed in order to ensure the fair and just 
administration of the death penalty? 

Mr. Neufeld. You wouldn’t have to take my word for that. The 
hearings were held in this room. In fact, they were called by your 
colleague. Senator Sessions. Mr. Marone’s predecessor, Barry Fish- 
er, came in from California. He was the head of the consortium. He 
said it was his opinion that only in 10 percent of the violent crimes 
would you have biological evidence amenable to DNA testing. So if 
you don’t fix all the other causes of wrongful conviction that DNA 
will be, unfortunately, unable to address, you will continue to have 
innocent people sent to death row. And that’s just a no-brainer if 
you will. Everybody in criminal justice knows that. This is a lim- 
ited opportunity, though, to start dealing with those other causes, 
like misidentifications, false confessions, and jailhouse informants. 
But one of the other causes, one of the biggest causes, is other fo- 
rensic science, not DNA, but all those other disciplines that they 
do in the crime laboratory that are the meat and potatoes of crime 
laboratories. Mr. Hammond mentioned bite marks. We have five 
other cases where people were wrongly convicted based on bite 
marks, yet people are still plying that trade. We have 40 some-odd 
cases where people were wrongly convicted based on crime lab peo- 
ple coming and saying the hairs matched, yet there are folks still 
plying that trade. There has to be the external entity there to fix 
it, make the remedial action, and prevent these things from hap- 
pening again, and again, and again. 

Senator Feingold. Thank you, Mr. Neufeld. 

Mr. Neufeld. Thank you. 

Senator Feingold. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you, gentlemen. Thank you. We will 
keep the record open for any additions you want to make, and 
questions others might want to make. 
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We stand in recess. 

[Whereupon, at 11:42 a.m. the Committee was adjourned.] 
[Questions and answers and submission for the record follow.] 
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QUESTIONS AND ANSWERS 

Questions of Senator Patrick Leahy, Chairman, 

Senate Judiciary Committee 

For Inspector General Glenn Fine, Department of Justice 

Hearing on “Oversight of the Justice for All Act: Has the Justice 
Department Effectively Administered the 
Bloodsworth and Coverdell DNA Grant Programs?” 

Question : In your testimony, you noted that over the years of the Office of 
Justice Program’s “spotty record of monitoring approximately $2-$3 billion of 
grants it awards each year” and said you had “encountered a troubling attitude 
from OJP that it need only impose the minimum standards required by statute 
or regulation, and that, in and of itself, discharges its responsibilities to ensure 
effective grant oversight.” As a result, you have identified OJP as one of your 
highest priorities for oversight at the Department of Justice. 

a. Beyond their implementation of the Coverdell and Bloodsworth grant 
programs, what programs concern you the most in terms of OJP’s 
administration? 

Answer : The Office of Justice Programs (OJP) manages the majority of the 
Department of Justice’s (Department) grant programs. In various reviews over 
the years, the Office of the Inspector General (OIG) has identified significant 
problems throughout OJP’s oversight of the Department’s grant programs. 
These include problems in the grant closeout process, improper use of grant 
funds by grantees, difficulties in meeting grant objectives, and poor 
performance measurement of grant effectiveness. In our opinion, OJP has 
taken an unnecessarily narrow view of its responsibilities and has placed 
greater emphasis on awarding grant money than administering and monitoring 
the grant programs and individual grants. As a result, we believe that OJP 
does not exercise adequate financial and programmatic oversight over the grant 
programs that it administers, and does not have a consistent mechanism to 
assess the effectiveness of those grant programs. 

For example, in FY 2007 the OIG issued a comprehensive report on the Grant 
Closeout Process used by OJP and two other Department grant-making 
agencies to determine whether component activities were adequate to ensure 
that: (1) expired grants were closed in a timely manner; (2) grant funds were 
drawn down in accordance with federal regulations, Department policy, and 
the terms and conditions of the grant; and (3) unused grant funds were 
deobligated prior to closeout. Our review included 60,933 expired grants 
totaling $25.02 billion. 

Our audit concluded that OJP substantially failed to ensure that grants were 
closed in a timely manner. We reviewed over 25,000 closed grants and found 
that only 18 percent were closed within 6 months after the grant end date. We 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00033 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



30 


also identified a backlog of over 2,000 expired grants more than 6 months past 
the grant end date that had not been closed. Additionally, because the OJP did 
not close grants in a timely manner, grantees were allowed to draw down funds 
on expired grants more than 90 days past the grant end date. This resulted in 
questioned costs of $290 million and funds put to better use of $61 million that 
could have been used to provide the Department with additional resources to 
fund other programs. 

In another audit, in 2006 the OIG examined OOP’s No Suspect Casework DNA 
Backlog Reduction Program and, among other things, determined that grantees 
had not utilized almost 60 percent of the funds awarded nearly 2 years after 
awards were made. We concluded that this untimely use of funds significantly 
hindered the program’s ability to achieve its intended goals. 

Also in 2006, the OIG examined the administration of the Department’s grants 
awarded to Native American and Alaska Native Tribal governments. For each 
tribal-specific grant, we reviewed the grant payment history to determine 
whether grant funds were made available to the grantee in a timely manner. 
Specifically, we found that grant funds were not obligated until more than 
6 months after the award start date for 128 OJP grants totaling $29.5 million. 
As a result, grantees could not receive reimbursement for grant expenditures, 
which could result in significant delays in the implementation of tribal- specific 
grant programs designed to provide essential criminal justice services in Indian 
country. 

In sum, through these and other audits, our concern about OJP’s monitoring of 
grants extends throughout its many grant programs. 

Question : What steps should the Justice Department and OJP take to correct 
these problems? 

Answer : One of the most important steps OJP could take to correct these 
deficiencies is to adopt a less narrow view of its responsibilities. While 
awarding grant money is important, it is equally important that OJP 
adequately monitor grantees to ensure that the money awarded is used 
appropriately. 

Although Congress has given OJP tools and resources to address grant 
monitoring issues, we have found that OJP has not effectively used those 
resources. For example, in January 2006 Congress authorized OJP to create 
an Office of Audit, Assessment, and Management (OAAM) to ensure financial 
grant compliance, conduct programmatic assessments of DOJ grant programs, 
and act as a central source for grant management policy. 

However, OJP’s efforts to date to establish this office have been disappointing. 
We believe fully implementing the OAAM - now 2 years after Congress 
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authorized its creation - would be a critical step in improving OJP’s monitoring 
of Department grantees. 

Question : Is your office currently auditing, inspecting, or investigating any 
other programs at OJP, and are the findings from those reviews consistent with 
your review of the Coverdell grant program? 

Answer : As discussed below, the OIG is currently reviewing several OJP grant 
programs, including OJP’s management of the grant program for Human 
Trafficking, Southwest Border Prosecution Initiative, and Hometown Heroes 
Survivors Benefits. 

Human Trafficking. OJP, through the Office of Victims of Crime, provides 
grants to support victim service programs for alien victims trafficked into or 
within the United States who require emergency services. The OIG is 
examining the extent to which the grant program has achieved its objective to 
provide effective assistance for victims of trafficking. 

Southwest Border Prosecution Initiative. Administered by OJP, the Southwest 
Border Prosecution Initiative (SWBPI) reimburses eligible jurisdictions in the 
four southwest border states for costs associated with the prosecution of 
criminal cases declined or referred by local United States Attorney Offices. The 
OIG is auditing the effectiveness of OJP’s administration and oversight of 
SWBPI reimbursements, and whether SWBPI reimbursements are allowable 
and supported in accordance with applicable laws, rules, and regulations. 

Hometown Heroes Survivors Benefits. The OIG is reviewing OJP’s 
implementation of the “Hometown Heroes Survivors Benefits Act of 2003,” 
which allows payment of public safety officer survivor benefits for fatal heart 
attacks or strokes suffered in the line of duty. Our review is examining 
whether OJP is processing death claims for heart attacks and strokes in a 
timely manner and in accordance with the intent of the Act. 

In addition to these ongoing reviews, the OIG is planning an audit of the 
Convicted Offender DNA Backlog Reduction Program. The National Institute of 
Justice (a component of OJP) has administered this program since its inception 
in fiscal year 2000. The program is designed to help states reduce their 
backlog of convicted offender DNA samples. 


Question : What follow up steps will you take to determine whether the Office 
of Justice Programs follows your recommendations with regard to the Coverdell 
program and whether problems persist in the implementation of that program? 

Answer : As is our regular practice, the OIG is monitoring the actions that OJP 
has stated it will take to address our recommendations. OJP concurred with 
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two of our three recommendations in the Coverdell report and indicated that it 
was taking corrective action. To implement one of those recommendations, 

OJP agreed to provide applicants with guidance that encourages referrals of 
allegations of serious negligence or misconduct to the certified government 
entities.! qJP promised to provide the OIG with a copy of the guidance for 
fiscal year 2008 Coverdell Program applicants by May 15, 2008, and the OIG 
will review that guidance. 

To implement the other agreed-upon recommendation, OJP will require 
applicants to provide complete external investigation certifications prior to 
receiving grant funds.^ In addition, OJP agreed to provide the OIG with written 
program management guidelines for the Coverdell Program that will encompass 
the review of applications for the external investigation certification as well as 
other requirements of the program. Similarly, OJP promised to provide the 
OIG with a copy of the guidelines by May 15, 2008, and the OIG will assess 
that guidance. 

OJP did not concur with our third recommendation.® The OIG has requested 
that OJP reconsider its decision not to implement the recommendation and 
inform the OIG of its determination and proposed corrective action by March 1 , 
2008. The OIG will follow up with OJP to determine whether it will adequately 
reconsider its decision not to implement this recommendation. 


^ The OIG’s Recommendation 2 was: Provide applicants with guidance that alle^tions 
of serious negligence or misconduct substantially affecting the integrity of forensic results are 
to be referred to the certified government entities. 

^ The OIG’s Recommendation 3 was: Revise and document the Coverdell Program 
application review process so that only applicants that submit complete external investigation 
certifications are awarded grants. 

^ The OIG’s Recommendation I was: Revise the certification template to require that 
applicants name the government entities and confirm that the government entities have: 

a. the authority, 

b. the independence, 

c. a process in place that excludes laboratory management, and 

d. the resources 

to conduct independent external investigations into allegations of serious negligence or 
misconduct by the forensic laboratories that will receive Coverdell Prog^'am funds. 
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Question : In your review of the Coverdell grant program, you noted that a 
number of the investigative entities that were certified to receive allegations of 
misconduct or serious negligence by forensic laboratories were supervised by 
the same officials as the forensic laboratories themselves. Do you have a 
concern that these certified entities may have a potential conflict of interest in 
conducting investigations of these federally-funded forensic laboratories? What 
steps should OJP take to ensure that these investigative entities are truly 
independent and do not have inherent conflicts of interest? 

Answer : The OIG is concerned that investigations are not independent when 
laboratory management or employees are involved in or control the 
investigative process. For example, in one of the cases we identified a clear 
conflict of interest because the forensic laboratory itself was responsible for 
investigating allegations of serious negligence or misconduct within the 
laboratory. We have a concern that this does not satisfy the independent 
external certification requirement and constitutes a clear conflict of interest. 

To better ensure that identified government entities are independent and have 
no inherent conflicts of interest, OJP should continue to require that 
applicants name the government entities on their Coverdell certifications, and 
OJP should assess whether the named entities appear to have the 
independence, resources, and ability to conduct the required external 
investigations. Furthermore, OJP should require a more explicit certification, 
as outlined in the OIG’s Recommendation 1, to ensure that applicants have 
accurately assessed the qualifications and independence of the identified 
government entities. As mentioned previously, OJP currently is reconsidering 
its non-concurrence with Recommendation 1 and is to provide the OIG with its 
final decision by March 1, 2008. 
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Senator Edward M. Kennedy 
Questions for the Record 

Senate Judiciary Committee Hearing on "Oversight of the Justice for All 
Act: Has the Justice Department Effectively Administered the 
Bloodsworth and Coverdell DNA Grant Programs?” 

Held on January 23, 2008 


In your written testimony, you discuss the Office of the Inspector General 
investigations in awarding and monitoring the grant funds the Office of Justice 
Programs awards, particularly two recent reports on the Office of Justice 
Programs’ role in administering Coverdell grant funds. 

Both reports detail the inability of the Office of Justice Programs to effectively 
administer the requirements of the Coverdell Program in distributing grant 
funds to states. The first report, issued in December 2005, addressed the 
external investigation certification requirement, enacted as part of the Justice 
for All Act, to deal with negligence and misconduct in forensic laboratories. 

The Inspector General concluded that the Office of Justice Programs “had not 
effectively enforced or exercised effective oversight over this external 
investigation certification” and that the Office of Justice Programs “only 
reluctantly agreed to implement some of the report’s recommendations.” 

The report issued in January 2008 identified continuing deficiencies in the 
Office of Justice Programs’ administration of the Coverdell program with regard 
to the external investigation certification requirement, and concluded that the 
Office of Justice Programs has yet to ensure that applicants identify entities 
that can conduct independent investigations and that allegations of serious 
negligence or misconduct are actually referred for investigation. These reports 
obviously enhance the Committee’s concerns about the effective administration 
of both the Bloodsworth and the Coverdell grant programs. 

Question : How can the Office of Justice Programs improve its past record of 
distributing grant funds, particularly the $15 million dollars set aside in 2004 
which have yet to be allocated? 

Answer : One of the most important steps OJP could take is to adopt a less 
narrow view of its responsibilities. While awarding grant money is important, it 
is equally important that OJP adequately monitor grantees to ensure that the 
money awarded is used appropriately. As discussed in response to questions 
from Chairman Leahy, OJP should fully establish and fund its Office of Audit, 
Assessment, and Management, which could be an important step towards OJP 
fulfilling its responsibilities for more effectively monitoring the grants it awards. 
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Question : Will the new grant solicitation and the certification of the 
Bloodsworth requirements be meaningful in making these finds available to the 
states? 

Answer : The OIG’s recent review focused exclusively on the Coverdell grant 
program and did not analyze the Bloodsworth program. Consequently, I 
believe that other hearing witnesses are better positioned to answer this 
question about the Bloodsworth program. 


Question : Would you recommend that QJP consult with state applicants to 
allow them to amend their applications before final determinations are made on 
applications for funding? 

Answer : QJP may consult with state applicants regarding their applications 
and may accept amended applications for statutory formula grant programs. 
For this type of program, eligibility and the amount of funds designated for 
each state are defined in legislation. The QIG believes that consultation 
between QJP and state formula grant applicants can help ensure that states 
implement programs and utilize grant funds effectively and consistent with 
congressional intent. For discretionary grant programs, which are awarded on 
a competitive basis, QJP would need to consult with applicants or allow 
amendments to applications in a manner that preserves the integrity of the 
competitive award process. 


Question : Will your office conduct further reviews to monitor QJP’s response 
and progress on compliance with the statutory provisions of both the 
Bloodsworth and the Coverdell grant programs? 

Answer : The QlG’s resolution process is designed to ensure that our 
recommendations to Department officials are adequately considered and 
operational areas needing improvement are appropriately addressed. In 
accordance with this process, the QIG will follow up on QJP’s response to our 
Coverdell report recommendations. As discussed previously, QJP agreed to 
implement two of the three recommendations we made in our Coverdell report. 

In addition, because the QIG consistently has identified grant management as 
one of the Department’s top management challenges, we plan to continue to 
review QJP’s oversight of its varied grant programs. 
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February 11,2008 


Senator Edward M. Kennedy 
317 Russell Senate Building 
Washington, DC 20510 

RE: Senate Judiciary Committee Hearing on “Oversight of the Justice for All Act” 

held on January 23, 2008 

Dear Senator Kennedy: 

This responds on behalf of the Arizona Justice Project to your questions for the 
record related to the above-mentioned Senate Judiciary Committee Oversight Hearing. 

Question A 

As you worked with the National Institute of Justice to refine your application for 
the Bloodsworth grant, did you receive any indication that the application might be 
rejected or that you did not meet the eligibility requirements? 

Answer: 

I believe the answer is no. Most of the direct communications between Arizona and NIJ 
passed through the Arizona Criminal Justice Commission (ACJC), the party that actually 
served as the administrative hub for this grant application. I think it is safe to say that the 
Attorney General’s certification was understood by all of us in Arizona to be an 
important part of the application process, but I do not believe that we were told at any 
point that our application was in any way in jeopardy. Certainly, after the application 
was filed (which included the Attorney General’s certification), no one suggested to us 
that the certification might in any way be deemed insufficient. 

Question B 

How critical is the Bloodsworth program grant to the existence and continuing work 
of the Arizona Justice Program in its advocacy for the clients it serves? 


Sandra Day O'Connor College of Law 
P. O. Box 877906, Tempe, AZ 85287-7906 
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Answer: 

The Bloodsworth grant is critical to our ability to do one important phase of our Project’s 
mission. The Arizona Justice Project, as I indicated in my testimony, has been in 
existence for ten years. We have survived on a very modest budget and have depended 
almost entirely on volunteers. While that approach has allowed us to accomplish a great 
deal, we have really never been able to do the work that we strongly believe should be 
done with respect to DNA cases. When we began the application process with NIJ, we 
had three eases that we believed deserved further attention. Those cases were ones that 
we simply could not address with the resources available to us. During the application 
process, however, we continued to look at and to set aside for further review the cases 
involving homicides or sexual assaults in which inmates raised what we believed were 
significant questions that might be subject to analysis with the aid of DNA evidence. By 
the time we testified in January of this year our list of such cases had risen to 1 8. 

Without the aid of this grant we simply have no way to approach a thoughtful evaluation 
of those cases in the foreseeable future. 


Question C 

How much can the $15 million that has yet to be allocated for the Bloodsworth 
grants by the Oflice of Justice Programs do to improve preservation of biological 
evidence and post-conviction testing procedures? 

Answer: 

We believe that the $15 million authorized and appropriated for the Bloodsworth grant 
program can accomplish tremendous things. In particular it can be a catalyst to 
improving every state’s - and particularly Arizona’s - systems for the preservation of 
biological evidence and for post-conviction testing. We have become firm believers that 
every DNA-based exoneration is a tremendous learning experience. The grant 
application contemplates that for every exoneration there will be a post-mortem. We 
have already done two post-mortems - one of which (Ray Krone) you referred to in your 
letter. These post-mortems help us focus on ways in which the preservation and testing 
of evidence can be enhanced. We have tittle doubt that, certainly in the State of Arizona, 
the work done under this grant will help us work toward the improvement of testing and 
preservation of biological evidence. The cooperation our grant contemplates between the 
Attorney General, the crime labs and the Arizona Justice Project caimot help but address 
these goals. 
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CONCLUDING OBSERVATION 

I wish to close with one observation that I believe is important. This hearing has 
caused many of us in Arizona to think carefully about our relationship with NIJ during 
the grant application process and in its aftermath. In response to a question during the 
January 23 hearing, I observed that after our application had been deemed “ineligible” I 
felt that no one at NIJ seemed really to care about the inmates, the victims, and others 
here in Arizona. While this certainly was a very accurate reflection of how I and others 
in this State felt, I do not think it fairly reflects on many of the people at NIJ. To the 
contrary, many of the people with whom we have communicated at NIJ have indicated an 
extremely sincere interest in the goals of the Bloodsworth grant program. We have little 
doubt that our grant was deemed to be important by many people at NIJ and that those 
people did care about what happened here in Arizona. I do not want my testimony to be 
read as indicating otherwise. The level of our frustration, disappointment and confusion 
is reflected in my testimony, but at bottom we continue to believe that we can work with 
people at NIJ who are of good will and who have every hope that our proposed program 
here in Arizona will succeed. 


On behalf of the Arizona Justice Project I want to thank you and the other 
members of the Senate Judiciary Committee for your strong expression of interest in this 
subject. 


Sincerely, 




Larry A. Hammond 


LAH:djt 

1925224 
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Questions from Senator Kennedy 

When you were advised that the State of Virginia did not meet the requirements 
for federal funding to conduct post-conviction testing, were you given any reason 
for this outcome? Were you consulted beforehand about any deficiencies in the 
application? 

In 2006, the Virginia Department of Forensic Science (DFS) applied for this 
grant and submitted the required documentation. On several occasions DFS inquired 
as to the status of the grant process and was told by NIJ there were some questions or 
issues in general. Some time later, DFS was told that further directions about the 
application would be forthcoming. There were never any discussions about 
deficiencies in the application. Without receiving any further directions, the attached 
denial letter was received. No indication was given as to any further action until 
immediately before the January 23, 2008 hearing before the Senate Judiciary 
Committee. 

How important are the Bloodsworth and Coverdell grant programs to the 
existence and continuing work of Virginia in improving its forensic science 
laboratories? 

The Bloodsworth grant progreim is an extremely helpful program for the 
Commonwealth of Virginia. DFS is a laboratory system independent of any law 
enforcement agency that conducts testing for both governmental agencies and 
defendants (by court order). By state statute, improperly convicted persons are 
entitled to testing as are subjects of criminal investigations if the statutory scheme is 
followed. 

Post-conviction cases can be problematic due to the detrimental effect they 
have on current casework. The post-conviction cases are primarily outsourced to 
private laboratories in an effort to minimize the impact on current casework. 
Outsourcing is extremely costly to DFS and the Bloodsworth grant program would 
help to alleviate the costs and allow for all casework / post-conviction testing to be 
completed in a timely manner. 

The Coverdell grant program has been successful in allowing DFS to purchase 
equipment. At this point in time, however, since Coverdell funds are the only federal 
funds available not only to forensic laboratories but also medical examiners, DFS has 
worked with the Office of the Chief Medical Examiner to coordinate these funds 
between the two agencies. Since DFS has had access to funds through the President’s 
DNA Initiative, the forensic biology section has been able to significantly improve 
the efficiency of forensic biology testing. The DNA funding has allowed for the 
hiring of personnel, expansion of laboratory space and the purchase of new 
instrumentation. Because of the availability of funds for DNA. a large portion of the 
Coverdell funds have been directed towards training of forensic pathologists in the 
Medical Examiner’s Office. If the Coverdell funds are increased, DFS will be able to 
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utilize them to help build capacity in the other forensic disciplines such as drug 
analysis, toxicology, firearms identification, fingerprint comparisons, and trace 
evidence. 


Can the S15 million yet to be allocated by the Office of Justice Programs for 
Bloodswortb grants be used effectively to improve the preservation of biological 
evidence and improve post-conviction testing? 

Yes, with access to these funds, the post-conviction testing cases can be 
expeditiously completed in a manner that has less impact on the laboratory’s current 
case backlog. In addition, these funds can be used to improve upton the current 
storage standards and guidelines, and to make renovations of current laboratory space 
to comply with the Virginia statute requiring DFS to preserve human biological 
evidence. 

Currently, DFS conducts training to law enforcement officers regarding the 
preservation of human biological evidence. In conjunction with this training, an 
evidence handling and laboratory capabilities guide is published and disseminated to 
law enforcement as well as on the DFS website. 

Questions from Senator Sessions 

Mr. Marone, can you please provide to this committee an overview of what a 
typical backlog and case log of work for forensics looks like. How many drug 
cases do you have a month? How many DNA cases? Where is your biggest 
problem? How do you think the federal government could help the States? 

Below is DFS’ workload summary for the month of January, 2008. Table 1 illustrates 
the backlog for the scientific disciplines which are of specific interest entering the 
month of January (“previous backlog”), the cases received during the month, cases 
completed during January and the ending backlog for the month. 


Section 

Previous 

Backlog 

Cases 

Received 

Cases 

Completed 

Average 

Turn 

Around 

Time 

Ending 

Backlog 

Backlog 
Over 30 
Days 

Backlog 
Over 60 
Days 

Backlog 
Over 90 
Days 

Drugs 

1280 

2261 

2835 

18 

1106 

0 

0 

0 

Firearms 

1201 

558 

510 

85 

1249 

773 

566 

343 

Forensic 

Biology 

1148 

367 

276 

184 

1239 

889 

669 

440 

Latent 

Prints 

504 

1 

424 

485 

45 

443 

164 

82 

32 


Table 1 
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Virginia’s drug backlog reduction (see Figure 1) is the result of 1 Ipositions being 
added over the last three years along with an infusion of 1 .4 million dollars in 
overtime pay. Three years ago, the drug backlog stood at 14,500 and had an average 
turn around time of 99 days. The turn around time now stands at 1 8 days with none 
over 30 days. 



FY03 FY04 FY05 FY0« FY07 FY08 

(04) (04) (04) (O^ (04) (02) 

Figure 1 

While it may not be apparent, the scientific discipline that is the most problematic is 
firearms. A position for a qualified firearms examiner has been posted for over one 
year in Virginia and there have been no. qualified applicants identified. This shortage . 
of qualified examiners requires DFS to train firearms examiners internally, which 
takes two full years and has an impact on casework. Currently, DFS has 6 employees 
in firearms training and an additional 2 scheduled to begin this summer. In addition, 
the trend towards blind verification which addresses the question of contextual bias 
will have a negative impact on turnaround time and require more staff and laboratory 
facilities. Additionally, the National Integrated Ballistic Information Network 
(NIBIN) has been very successful in Virginia in helping to solve crimes that would 
have gone unsolved in the past. As a result of Virginia’s success, an increased number 
of cases have to be resubmitted to perform verifieation of the NIBIN hit, which also 
affects case backlog and turnaround times. 

If funding is available for the firearms discipline in a manner similar to DNA, there 
would be a significant positive impact. The money could be used to purchase 
additional equipment to improve efficiency, hire grant funded employees to undergo 
training to become qualified firearms examiners and to renovate existing laboratory 
areas to accommodate additional firearms examiners and equipment. 
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Similarly, over the last 3 years, 6 latent print examiners have been trained and added 
to the staff. This has served to reduce the backlog and turn around time for this 
discipline. As with firearms, blind verification will negatively impact the 
backlogcase load. 

Numerous success stories from Virginia have come out of the DNA funding 
provided under other NIJ grants. The establishment of many of the training positions 
and the funds for the training programs were the result of federal grants. The 
positions have since been converted to full time, state funded positions. Much of the 
justification for the establishment of state positions was based on the existence of 
grant funded positions already in place and productive. Please note the significant 
backlog reduction in DNA cases from 2004 to 2008. Currently there are 8 DNA 
examiners being trained. Because of the time involved in working each DNA case, 
which tends to be more complex than some of the other disciplines, the response to 
adding more staff is slower. Figure 2 demonstrates the trends of case backlogs in the 
DNA, Firearms, and Latent Print sections. 



Figure 2 

Similar success can be achieved in the allocation of funds to improve these scientific 
disciplines. Funding that is directed toward a specific goal is extremely effective and 
assists a laboratory in focusing on improving a particular area, acting as a catalyst to 
improving quality, timeliness, and effectiveness. 
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IJ.S. Department of Justice 

Office of Legislative Affairs 


Office of the Assistant Attorney General 


fP'ashington, D.C. 20530 


January 15, 2009 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman; 

Please find enclosed a response to questions arising from the appearance of Deputy 
Director John Morgan before the Committee on January 23, 2008, at a hearing entitled 
“Oversight of the Justice for all Act: Has the Justice Department Effectively Administered the 
Bloodsworth and Coverdell DNA Grant Programs?”. 

We hope that this information is of assistance to the Committee. Please do not hesitate to 
call upon us if we may be of additional assistance. The Office of Management and Budget has 
advised us that from die perspective of the Administration's program, there is no objection to 
submission of this letter. 


Sincerely, 

Keith B. Nelson 

Principal Deputy Assistant Attorney General 

cc: The Honorable Arlen Specter 

Ranking Member 
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“Oversight of the Justice for All Act: Has the Justice Department Effectively 
Administered the Bloodsvrorth and Coverdell DNA Grant Programs?” 

January 23, 2008 

Questions for the Hearing Record 
for 

John Morgan 

Deputy Director for Science and Technology 
National Institute of Justice 
Department of Justice 


Question From Senator Leahy: 

1. At the hearing, you pledged that the Justice Department would work with 

applicants to the Bloodsworth grant program to make sure the Department honored 
the spirit of the Justice For All Act, not just the letter of that law. You indicated 
that this was one of the most important programs you administer, and you consider 
the successful awarding of these grants to be a core part of your mission. 

a. WiU you agree to revise the guidance and requirements set out in this year’s 
solicitation for these grants as necessary to make sure that no unnecessary 
burdens are placed on applicants related to the preservation of evidence 
requirements and other components of these grants? If so, will you provide 
us with a copy of the revised guidance and/or requirements? 

Response: 


In the FY 2007 postconviction DNA testing solicitation, in accordance with section 413 
of the Justice for All Act and the FY 2006 and FY 2007 appropriations, applicants were required 
to demonstrate compliance with certain stringent eligibility requirements set by section 413. 
Language in the FY 2008 appropriation has the effect of allowing the National Institute of 
Justice (ND) to ease the section 413 requirements with respect to funds appropriated for FY 2006 

- FY 2008. The FY 2008 solicitation - which was posted on January 22, 2008 — accordingly 
eased the requirements of section 413, in a manner that we believe remains consonant with the 
policy objectives of section 413. 

Generally speaking, the updated FY 2008 postconviction DNA testing solicitation 
replaced the section 413 (FY 2007 solicitation) requirements with a requirement for a 
certification fi-om the chief legal officer of the State that, with respect to the offenses of forcible 
rape, murder, and nonnegligent manslaughter - the offenses that are the subject of the solicitation 

- the State provides for postconviction DNA testing pursuant to a State statute, or State rules, 
regulations, or practices; and provides for preservation of biological evidence pmsuant to a State 
statute, local ordinances, or State or local rules, regulations, or practices. This updated 
certification requirement represented an easing of the requirement included in the FY 2008 
solicitation as posted on January 22, 2008, which itself significantly eased the requirements of 
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section 413. (The specific language of the certification appears on page 4 of the updated FY 
2008 solicitation, a copy of which is attached.) The closing date of the FY 2008 solicitation was 
March 24, 2008; applicants had an additional four weeks to submit the certification after the 
closing date of the solicitation. In addition, a template for the certification was provided to 
facilitate fair and timely review of this requirement. 

ND staff conducted extensive outreach to ensure that key State and local government 
officials as well as forensics professionals were aware of the solicitation. Five States submitted 
applications under the updated FY 2008 solicitation; all five received awards. 


b. Will you work to ensure that applicants do meaningfully certify that their 
states are taking appropriate steps to preserve evidence, as intended by 
Congress, without using this requirement to effectively shut down the award 
of grants under this program? 

RESPONSE: 

Under the updated FY 2008 solicitation, in order to establish eligibility, the chief legal 
officer of the State must certify that the State “[pjreserves biological evidence secured in relation 
to the investigation or prosecution of a State offense of forcible rape, miu-der, or nonnegligent 
manslaughter under a State statute, local ordinances, or State or local rules, regulations, or 
practices, in a manner intended to ensure that reasonable measures are taken by all jurisdictions 
within the State to preserve such evidence.” We believe that this requirement, which includes 
language derived generally fi^ora section 41 3 of the Justice for All Act itself, calls for a 
meaningful certification. We relied on the chief legal officer of each State accurately to assess 
whether the certification properly could be made based on the State’s particular circumstances. 
(We note that the FY 2008 certification template explicitly stated that “I am aware that a false 
statement in this certification may be subject to criminal prosecution, including under 18 U.S.C. 

§ 1001 .”) 

Moreover, the FY 2008 solicitation for these funds put States on notice that funding in 
future fiscal years may be contingent on the more stringent requirements regarding evidence 
retention established by section 413 of the Justice for All Act. In addition, through the DNA and 
Coverdell programs, NIJ provides significant assistance to States and units of local government 
to purchase equipment and other resources to provide for retention of biological evidence. 
Finally, NIJ is studying the extent of evidence preservation in DNA laboratories generally to 
identify ways to improve evidence storage practices. 

c. Will you agree to work with applicants in order to help them to comply with this 
guidance and requirements, rather than denying grant applications summarily 
without providing the basis for the denial and an opportunity for applicants to 
seek reconsideration within reasonable time frames, as has happened in the 
past? 
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Response: 

All applicants under the updated FY 2008 solicitation were favorably reviewed by the 
independent peer review panel and received awards. Accordingly, there was no need to provide 
an opportunity for reconsideration (or reasons for denials). NU did work with applicants as 
appropriate to improve their submissions in light of solicitation requirements. 

d. What steps has the Oilice of Justice Programs taken to encourage and solicit 
applicants for this grant program, and what further steps will you take to 
ensure that more applicants are encouraged to apply for this program? 

Response: 

The Office of Justice Programs (OJP) has eased the eligibility requirements as described 
above. In addition, the FY 2008 solicitation was open for significantly longer than was the FY 
2007 solicitation, and applicants had an additional foiu weeks beyond the closing date to provide 
the certification regarding postconviction testing availability and evidence preservation. 

Potential applicants were notified of the availability of these funds through grants.gov, the NIJ 
web site, email announcements, and other means. 

Following the closing date of the updated FY 2008 solicitation, NU has taken additional 
steps to inform States of the postconviction DNA testing assistance program, and 
has contacted States that did not apply in FY 2008 to identify reasons that they did not apply. 
Efforts to inform potential applicants about the program are continuing in FY 2009. Among 
other things, ND will be providing information about the program at a January 2009 NU- 
funded Postconviction DNA Case Management Symposium that will bring together criminal 
justice practitioners from each State. 

2. On the day before the Judiciary Committee hearing to review your office's 

administration of the Bioodsworth grant program, the Office of Justice Programs 
issued a new solicitation for applications to the program. This new solicitation still 
appears to have some burdensome requirements that may have contributed to your 
office denying ail prior applications for this money. Specifically, this new 
solicitation includes the requirement that “to be eligible for an award, a State must 
submit an express certification from the chief legal officer of the State (typically the 
Attorney General)” in order to comply with the Justice For All Act requirement 
that states “demonstrate” their procedures for preserving biological evidence for 
post-conviction DNA testing. 

a. If the statute does not require that this certification be done by the “chief 
legal officer of the state,” why has the Office of Justice Programs imposed 
this absolute requirement? Will you allow alternate ways for applicants to 
meet this demonstration of procedures for the preservation of evidence? If 
not, why not? 
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Response: 


By specifying the chief legal officer of the State, OJP intended to ensure that there be no 
confusion in the States, or question within the Department of Justice, as to the person with the 
appropriate authority to sign the certification. Since the substance of the certification deals with 
State law and practices, the chief legal officer (typically the Attorney Gen«al) is in a position to 
gather any necessaiy information from throughout the State, and is the appropriate official to 
evaluate whether the State satisfies the requirement and to advise NIJ accordingly. We believe 
that our approach enabled us to achieve the desired balance you indicate in your question 1-b. 

b. Can you identify how this January 23, 2008 solicitation difleni from earlier 
solicitations for the same grant program, and if it does not differ, please 
explain why you decided to not modify the solicitation after failing to award 
any grants in previous years? 

Response: 


As indicated above, because the FY 2008 appropriation permitted us to ease the 
requirements of section 413 of the Justice for All Act, the updated FY 2008 solicitation differed 
significantly from the FY 2007 solicitation. Please refer to the responses to the preceding 
questions. 

c. Please advise how many applicants you have received in response to the 

January 23, 2008 solicitation to the Bloodsworth grant program, and when 
appropriate, how many have been awarded, how many were denied, and 
what, if any, funds were expended to those awarded grants. 

Response: 


Five States submitted applications under the updated FY 2008 postconviction DNA 
testing solicitation - Arizona, Kentucky, Texas, Virginia, and Washington. All five received 
awards. The total amount awarded exceeded $7.8 million. 

3. Inspector General Glenn Fine reported that the Justice Department has taken the 
legal position in administering the Coverdell grant program that, while agencies 
must certify they have an independent entity where they can refer allegations of 
misconduct or serious negligence by forensic labs, the agencies have no obligation to 
actually refer such allegations for investigation. Basically, the Justice Department 
has taken the view that grant recipients need to have a process, but they do not need 
to use it. This is clearly contrary the bi-partisan intent of Congress in the Justice for 
All Act. 

a. Please provide any documentation of the Justice Department’s legal 

position(s) on referrals of allegations of misconduct or serious negligence 
under the Coverdell grant program. 
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Response: 


Although the reporting of allegations of serious negligence or misconduct substantially 
affecting the integrity of forensic results is certainly consonant with the statutory certification 
requirement set forth in section 3 1 1(b)(3) of the Justice for All Act (42 U.S.C. § 3797k(4)), 
nothing in the statute itself (which is very specific as to the certification in question) requires that 
allegations be referred, either as a condition of eligibility or otherwise. I am not aware of any 
formal written statement regarding this position, except perhaps the memorandum of Jeffrey L. 
Sedgwick, then-Acting Attorney General for OJP, to Glenn A. Fine, Inspector General (dated 
January 14, 2008), a copy of which is attached. 

b. What office came up with this legal position, and when? 


Response: 


The legal conclusion described immediately above (in response to your question 3-a) has 
been the consistent legal position of OJP since the inception of the program. 

c. Do yon agree that the Justice Department must encourage the reporting of 
serions allegations of lab misconduct for investigation in order to ensure that 
any federally-funded forensic laboratories have the highest level of integrity? 

Response: 


The Justice Department certainly agrees that allegations of serious negligence or 
misconduct should be appropriately investigated. OJP has proposed - and has taken or is taking 
- steps consistent with the Coverdell Act to encourage reporting of such allegations. The Office 
of the Inspector General (the OIG) has agreed to OJP’s proposal, and recently has indicated that 
all of its recommendations with respect to the Coverdell program review (OIG Report 1-2008- 
001) now are considered “Resolved - Closed.” 

The FY 2008 Coverdell program solicitation included the following langiage: “The 
highest standards of integrity in the practice of forensic science are critical to enhance the 
administration of justice. We stron^y encourage recipients (and subrecipients) of Coverdell 
funds to make use of the process referenced in their certification as to external investigations and 
refer allegations of serious negligence or misconduct substantially affecting the integrity of 
forensic results to government entities with an appropriate process in place to conduct 
independent external investigations.” 

In the FY 2009 Coverdell Program solicitation, under the heading “Impoidant Note on 
on Referrals In Connection with Allegations of Serious Negligence or Misconduct,” OJP will 
include the following statement: 

The highest standards of integrity in the practice of forensic science are 
critical to the enhancement of the administration of justice. We assume 
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that recipients (and subrecipients) of Coverdell funds will make use of the 
process referenced in their certification as to external investigations and 
will refer allegations of serious negligence or misconduct substantially 
affecting the integrity of forensic results to government entities with an 
appropriate process in place to conduct independent external 
investigations, such as the government entities identified in the grant 
application. 

For each fiscal year of an award, recipients will be required to report to the 
National Institute of Justice on an annual basis — 

(1) the number and nature of any such allegations; 

(2) information on the referrals of such allegations (eg., the 
government entity or entities to which referred, the date of 
referral); 

(3) the outcome of such referrals (if known as of the date of the 
report); and 

(4) if any such allegations were not referred, the reason(s) for the 
non-referral. 

Payments to recipients (including payments under fiiture awards) may be 
withheld if the required information is not submitted on a timely basis. 

So that prospective grant recipients may prepare to implement mechanisms to gather the 
information necessary to make the report on the FY 2009 awards (and future awards), NU has 
sent an email to all recipients of FY 2008 Coverdell Program awards and posted an 
announcement on the NIJ website. 


d. Will the Justice Department provide guidance to grant applicants advising 
them that referrals of allegations of misconduct or serious negligence should 
and must be made to the independent investigative entities identified in the 
grant application? If not, why not? 

Response: 


The Justice Department certainly agrees that allegations of serious negligence or 
misconduct should be appropriately investigated. OJP has proposed - and has taken or is taking 
- steps consistent with the Coverdell Act to encourage reporting of such allegations. The Office 
of the Inspector General (the OIG) has agreed to OJP’s proposal, and recently has indicated that 
all of its recommendations with respect to the Coverdell program review (OIG Report 1-2008- 
001) now are considered “Resolved - Closed,” Please refer to the response immediately above. 

In this connection, please note that although the referral of allegations of serious 
negligence or misconduct is certainly consonant with the statutory certification 
requirement set forth in section 31 16)(3) of the Justice for All Act (42 U.S.C. 

§ 3797k(4)), nothing in the statute itself (which is very specific as to the certification in ' 
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question) requires that allegations be referred, either as a condition of eligibility or 
otherwise. 

4. The Inspector General's report examining the Coverdell grant program made clear 
that independent investigative entities responsible for reviewing allegations of 
misconduct or serious negligence in federaUy-funded forensic laboratories simply do 
not exist or are not equipped to perform those functions in many cases. Creating 
effective, independent oversight of these forensic labs was clearly Congress’s intent 
when it included the certification process in the Justice For All Act 

a. Will Department of Justice accept the Inspector General’s principle 

recommendation that the certifications be improved and that the Office of 
Justice Programs take some measures to ensure the certifications are 
accurate and that the investigative entities identified in the certifications have 
the means and expertise to oversight functions? If so, what steps will you 
take? If not, why not? 

Response: 


With respect to the OIG’s recommendation, OJP has proposed - and has taken or is 
taking - steps consistent with the Coverdell Act to modify the certification template. The OIG 
has agreed to OJP’s proposal, and recently has indicated that all of its recommendations with 
respect to the Coverdell program review (OIG Report 1-2008-001) now are considered “Resolved 
-Closed.” 

As proposed to (and agreed to by) the OIG, in FY 2009, as it did in FY 2008, OJP will 
require Coverdell grant applicants, prior to receiving funds, to provide the name of the 
government entity (or entities) with a process in place to conduct independent external 
investigations into allegations of serious negligence or misconduct. In its FY 2008 solicitation, 
OJP reinforced the serious legal implications of the certification by modifying the certification 
form to include these statements: “I personally read and reviewed the section entitled 
“Eligibility” in the FY 2008 program announcement for the Coverdell Forensic Science 
Improvement Grants Program,” and “I acknowledge that a false statement in this certification or 
in the grant application that it supports may be subject to criminal prosecution, including under 
I8U.S.C.§ 1001.” 

In its FY 2009 Coverdell program solicitation, as agreed to with the OIG, OJP will 
further modify the certification form to include the sentence: “I also acknowledge that Office of 
Justice Programs grants, including certifications provided in connection with such grants, are 
subject to review by the Office of Justice Programs and/or by the Department of Justice’s Office 
of the Inspector General.” 

Speaking more broadly, however, OJP believes that improvements to forensic science 
capabilities in State and local law enforcement should be a priority. In cormection with a 
Congressional recommendation, OJP has funded the National Academy of Sciences (NAS) to 
undertake a fundamental review of forensic practice in the United States. The NAS is expected 
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to issue its report in early 2009. OJP believes that this report will address the important issues 
identified by Congress in forensic laboratory oversight, which extend beyond investigation into 
misconduct and negligence to include professional and laboratory standards, governance of 
forensic disciplines, training and certification, validation of forensic disciplines, and related 
matters. 

b. Will Office of Justice Programs conduct a review of existing certifications to 
identify any investigative entities that do not have the means or expertise to 
perform their oversight functions? If not, why not? If so, please identify 
any grants that are deficient in this way, and what steps you have taken to 
correct the deficiency. 

Response: 


For a Coverdell external investigation certification properly to be made, it goes without 
saying that the Coverdell Act requires that a “government entity” (or entities) actually exist and 
that an “appropriate process” (or processes) actually be in place. Any false certifications are a 
matter of grave concern to OJP. Although the certification regime established by the Coverdell 
Act authorizes OJP to rely on applicants’ certifications as prima facie evidence of what they 
certify, OJP is, of course, prepared to take appropriate oversight action - for example, if it were 
to receive credible information that suggests that a certification were false. (Under such a 
circmnstance, OJP’s policy is to ask the Inspector General to conduct an appropriate inquiry or 
investigation into the matter.) OJP has referred similar matters in the forensic programs and 
other OJP grant programs to the Inspector General in the past. Please refer to the memorandum 
of Jeffrey L. Sedgwick, then- Acting Assistant Attorney General for OJP, to Glenn A. Fine, 
Inspector General (dated January 14, 2008), a copy of which is attached. 

More generally, it bears noting that the OJP Office of Audit, Assessment, and 
Management (OAAM) recently completed a review of NIJ's Grant Progress Assessment (GPA) 
program, which is the primary oversight mechanism for Coverdell and other forensic grant 
programs. The OAAM review resulted in a number of recommendations for overall 
improvement of the GPA program. NIJ is working to implement those recommendations. 

5. The examples of the Bloodsworth and Coverdell programs suggest that a statutory 
requirement that grantees “demonstrate” adherence to a condition is Interpreted 
very stringently, while a requirement that they “certify” adherence is interpreted in 
a very lax way. 

a. What does the Office of Justice Programs specifically require when a statute 
mandates that grant applicants “demonstrate” compliance with a condition? 


Response; 


It is OJP’s duty to implement statutes as enacted. In general terms, a statute that requires 
a “demonstration” to OJP from an applicant gives considerable responsibility to OJP for 
determining whether satisfaction of the requirements has been established. The nature of OJP’s 
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requirements will depend on the specific requirements set by the statute, that is, those things as to 
which the statute requires a demonstration. 

For example, with respect to the Bloodsworth grant program, what was required to be 
demonstrated was particularly difficult. Under the law as enacted, the Bloodsworffi program is 
subject to stringent eligibility requirements established by section 413 of the Justice for All Act, 
which concerns provision of postconviction DNA testing and the preservation of biological 
evidence. One example of the stringency of the section 413 requirements (which were reflected 
in the FY 2007 solicitation) is that, under one scenario, an applicant State must demonstrate that 
the every single jurisdiction in the State in fact always does certain things. 

As indicated earlier, language in the FY 2008 appropriations act has the effect of 
allowing OIP to ease the section 413 eligibility requirements for FY 2006 - FY 2008 funds, and 
the FY 2008 solicitation reflected this. 

b. What does the Office of Justice Programs specifically require when a statute 
mandates that grant applicants “certify” compliance with a condition? 


Response: 


It is OJP’s duty to implement statutes as enacted. In general terms, a statute that requires 
a certification to OJP as to certain requirements makes the applicants themselves primarily 
responsible for the determination, and allows OJP to accept certifications as prima facie evidence 
of what they certify. The nature of OJP’s requirements will depend on the specific requirements 
set by the statute, that is, those things as to which the statute requires a certification. 

With respect to the Coverdell program, OJP has carefully considered the certification 
requirements and other provisions of the Coverdell Act, as well as the recommendations of the 
OIG. Pursuant to that consideration, and consistent with the requirements of the Act, OJP has 
proposed - and has taken or is taking - certain steps related to the Coverdell program and the 
OIG’s recommendations. The OIG has agreed to OJP’s proposal, and recently has indicated that 
all of its recommendations with respect to the Coverdell program review (OIG Report 1-2008- 
001) now are considered “Resolved - Closed.” 
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OtJESTioN From Senator Kenwedy: 


In your written testimony, you assert that the OQice of Justice Pro^'anis has 
successfully implemented the Coverdell Program and statutory requirements in section 311 
of the Justice For All Act, which requires the applicant to certify that a government entity 
exists and an appropriate process is in place to conduct independent external investigations 
into allegations of serious negligence or misconduct by forensic laboratories that receive 
Coverdell funds. 

The Bloodsworth Post Conviction Testing grant program In section 314 of the 
Justice For All Act requires specific practices in states in preservation of biological 
evidence and post-conviction testing. In your testimony you concede that the “restrictions 
were so difficult that only three states replied to the NIJ’s 2007 solicitation for Post 
Conviction Testing grants... [and] none were compliant with the legal requirements of the 
statute.” 

Although you maintain that the forensic programs for the Department of Justice 
have made important progress in the improvement of forensic practices under the DNA 
assistance programs, which help in investigations of violent crimes, the administration of 
the Coverdell and Bloodsworth grant programs continues to be a major concern of the 
Committee. 

1. Considering the reluctance of the Office of Justice Programs to implement all the 

recommendations made by the Inspector General in both reports, what more can be 
done to improve the implementation and oversight of the Coverdell Grant Program 
in order to use these funds most effectively? 

Response: 

As discussed further below, after extensive discussion with the Office of the Inspector 
General (the OIG) concerning its recommendations and the provisions of the Coverdell Act, OJP 
has proposed - and has taken or is taking - several addition^ steps consistent with the Coverdell 
Act with respect to its administration of the Coverdell program. The OIG has agreed to OJP’s 
proposal, and recently indicated that all of its recommendations with respect to the Coverdell 
program review (OIG Report 1-2008-001) now are considered “Resolved - Closed.” 

As part of its management of the Coverdell grant program, OJP collects four different 
certifications fi-om the Coverdell grant applicants, including the external investigation 
certification. Since FY 2007, OJP has required Coverdell grant applicants, prior to receiving 
funds, to provide the name of the government entity (or entities) wdth an appropriate process in 
place to conduct independent external investigations into allegations of serious negligence or 
misconduct. OJP forwards Coverdell applications that have a competitive component to 
independent peer review to help ensure that competitive fimds are awarded to agencies where the 
funding will have the most benefit. OJP attaches special conditions to each Coverdell award to 
help ensure compliance with various federal statutes, regulations, and policies designed to 
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provide assurance that federal funds are used appropriately. In FY 2008, as many as 15 special 
conditions were attached to individual grant awards. OJP reviews Coverdell applicants’ budgets 
to ensure they are in keeping with the work promised in the grant application and consistent with 
the Coverdell program statutory and policy requirements. OJP monitors grantees through the 
Grant Progress Assessment program to review laboratory practices and grant compliance. OJP 
collects performance data for each grant. OJP views the management controls outlined here as 
critical for effectively managing the Coverdell program. 

In addition to the foregoing, partly in connection with the recommendations of the OIG, 
in FY 2008, in order to further reinforce the serious legal implications of the external 
investigation certification, OJP modified the certification form included in the FY 2008 
Coverdell solicitation to include these statements: “I personally read and reviewed the section 
entitled “Eligibility” in the Fiscal Year 2008 program announcement for the Coverdell Forensic 
Science Improvement Grants Program,” and “I acknowledge that a false statement in this 
certification or in the grant application that it supports may be subject to criminal prosecution, 
including under 18 U.S.C. § 1001.” Moreover, OJP has provided written program guidelines for 
the Coverdell program to the OIG - guidelines that encompass review of applications for the 
external investigation certification as well as other requirements of the program. 

Also in FY 2008, the Coverdell program solicitation included the following language: 
“The highest standards of integrity in the practice of forensic science are critical to enhance the 
administration of justice. We strongly encourage recipients (and subrecipients) of Coverdell 
funds to make use of the process referenced in their certifications as to external investigations 
and refer allegations of serious negligence or misconduct substantially affecting the integrity of 
forensic results to government entities with an appropriate process in place to conduct 
independent external investigations.” 

As proposed to (and agreed to by) the OIG, OJP will make additional improvements in its 
FT 2009 Coverdell program. In its FY 2009 Coverdell program solicitation, OJP will further 
modify the certification form to include the sentence: “I also acknowledge that Office of Justice 
Programs grants, including certifications provided in connection with such grants, are subject to 
review by the Office of Justice Programs and/or by the Department of Justice’s Office of the 
Inspector General.” Also, with respect to referral of allegations of serious negligence or 
misconduct, OJP will include the following statement under the heading “Important Note on 
Referrals in Connection with Allegations of Serious Negligence or Misconduct”: 

The highest standards of integrity in the practice of forensic science are 
critical to the enhancement of the administration of justice. We assume 
that recipients (and subrecipients) of Coverdell funds will make use of the 
process referenced in their certification as to external investigations and 
will refer allegations of serious negligence or misconduct substantially 
affecting the integrity of forensic results to government entities with an 
appropriate process in place to conduct independent externa! 
investigations, such as the government entities identified in the grant 
application. 


n 


VerDate Nov 24 2008 


08:50 Sep 1 4, 2009 Jkt 000000 PO 00000 


Frm 00058 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\51813.TXT SJUD1 


PsN: CMORC 



55 


For each fiscal year of an award, recipients will be required to report to the 
National Institute of Justice on an annual basis — 

(1) the number and nature of any such allegations; 

(2) information on the referrals of such allegations (e.g., the 
government entity or entities to which referred, the date of 
referral); 

(3) the outcome of such referrals (if known as of the date of the 
report); and 

(4) if any such allegations were not referred, the reason(s) for the 
non-referral. 

Payments to recipients (including payments under future awards) may be 
withheld if the required information is not submitted on a timely basis. 

So that prospective grant recipients may prepare to implement mechanisms to gather the 
information necessary to make the report on the FY 2009 awards (and future awards), NIJ has 
sent an email to all recipients of FY 2008 Coverdell Program awards and posted an 
annormcement on the NU website. 

More generally, it bears noting that the OJP Office of Audit, Assessment, and 
Management (OAAM) recently completed a review of NlPs Grant Progress Assessment (GPA) 
program, which is the primary oversight mechanism for Coverdell and other forensic grant 
programs. The OAAM review resulted in a number of recommendations for overall 
improvement of the GPA program. NIJ is working to implement those recommendations. 

2. How can the Office of Justice Programs ensure that the Bloodsworth grants do not 

encounter the same problems as the Coverdell grants with respect to the submission 
of certifications by the states? 

Response: 


In the FY 2007 postconviction DNA testing solicitation, in accordance with section 413 
of the Justice for All Act and the FY 2006 and FY 2007 appropriations, applicants were required 
to demonstrate compliance with certain stringent eligibility requirements set by section 413. 
Language in the FY 2008 appropriation has the effect of allowing the National Institute of 
Justice (NIJ) to ease the section 413 requirements with respect to funds appropriated for FY 2006 

- FY 2008. The FY 2008 postconviction DNA testing solicitation - which was posted on 
January 22, 2008 - accordingly eased the requirements of section 413, in a manner that we 
believe remains consonant widi the policy objectives of section 413. 

Generally speaking, the updated FY 2008 postconviction DNA testing solicitation 
replaced the section 413 (I^ 2007 solicitation) requirements with a requirement for a 
certification from the chief legal officer of the State that, with respect to the offenses of forcible 
rape, murder, and nonnegligent manslaughter - the offenses that are the subject of the solicitation 

- the State provides for postconviction DNA testing pursuant to a State statute, or State rules, 
regulations, or practices; and provides for preservation of biological evidence pursuant to a State 
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statute, local ordinances, or State or local rules, regulations, or practices. This updated 
certification requirement represented an easing of the requirement included in the FY 2008 
solicitation as posted on January 22, 2008, which iteelf significantly eased the requirements of 
section 413. (Ihe specific language of the certification appears on page 4 of the updated FY 
2008 solicitation, a copy of which is attached.) The closing date of the FY 2008 solicitation was 
March 24, 2008; applicants had an additional four weeks to submit the certification after the 
closing date of the solicitation. In addition, a template for the certification was provided to 
facilitate fair and timely review of this requirement. 

By specifying the chief legal officer of the State, OJP intended to ensure that there be no 
confusion in the States, or question within the Department of Justice, as to tire person with the 
appropriate authority to sign the certification. Since the substance of the certification deals with 
State law and practices, the chief legal officer (usually the Attorney General) is in a position to 
gather any necessary information from throughout the State, and is the appropriate official to 
evaluate whether the State satisfies the requirement and to advise NIJ accordingly. We believe 
this approach enabled us to implement the program fairly and efficiently. We also plan to 
evaluate the effectiveness of our approach. 

3. How can the Office of Justice Programs improve its past record of distributing 

grant funds? 

Response: 


Please refer to the response immediately above. Also, please note that in FY 2008, OJP 
made awards totaling over $7.8 million to applicants under its FY 2008 postconviction DNA 
testing solicitation. 

Speaking more broadly, OJP remains committed to providing federal leadership in the 
improvement of forensic practice and enhancing the administration of justice through the 
expansion of forensic science capacity. OJP’s forensic programs have made great progress in the 
improvement of forensic practices through the Coverdell program, DNA assistance programs, 
research and development, training activities, and many related efforts. These award-winning 
programs have assisted in the investigation of thousands of cases of violent crime and provided 
historic levels of support to the forensic laboratories. 

Over $340 million and over 700 awards total were provided under the DNA Initiative 
during FY 2006 - FY 2008 for purposes such as reducing backlogs of untested DNA evidence, 
building DNA laboratory capacity, solving missing persons and cold cases, providing training 
and technical assistance to the forensic commrmity, and development of cutting edge 
technologies which will advance the tools available for analyzing crime scene evidence. 

Over $47.8 million and 274 total awards were provided under the Coverdell program 
during FY 2006 - FY 2008 to improve the quality and timeliness of forensic science and medical 
examiner services, including services provided by laboratories operated by States and imits of 
local government. 
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4. Will the new certification provisions added to the Bloodsworth application 
requirements be meaningful? 

Response: 

Under the updated FY 2008 postconviction DNA testing solicitation, in order to establish 
eligibility, the chief legal officer of the State must certify that the State “[p]reserves biological 
evidence secured in relation to the investigation or prosecution of a State offense of forcible rape, 
murder, or nonnegligent manslaughter under a State statute, local ordinances, or State or local 
rules, regulations, or practices, in a manner intended to ensure that reasonable measures are taken 
by all jurisdictions within the State to preserve such evidence.” We believe that this 
requirement, which includes language derived generally from section 413 of the Justice for Alt 
Act itself, calls for a meaningful certification. We relied on the chief legal officer of each State 
accurately to assess whether the certification properly could be made based on the State’s 
particular circumstances. (We note that the 2008 certification template explicitly stated that 
“I am aware that a false statement in this certification may be subject to criminal prosecution, 
including under 18 U.S.C. § 1001.”) 

Moreover, the FY 2008 solicitation for these funds put States on notice that funding in 
future fiscal years may be contingent on the more stringent requirements established by section 
41 3 of the Justice for Alt Act. In addition, throu^ the DNA and Coverdell programs, NU 
provides significant assistance to States and units of local government to purchase equipment 
and other resources to provide for retention of biological evidence. Finally, NU is studying the 
extent of evidence preservation in DNA laboratories generally to identify ways to improve 
evidence storage practices. 

5. Will there be consultations with state applicants to allow them to amend their 
applications, in response to any concerns raised by 0.]P, before final decisions are 
rendered on applications for funding? 

Response; 


All applicants under the FY 2008 postconviction DNA testing solicitation were favorably 
reviewed by the independent peer review panel and received awards. NIJ did work with 
applicants as appropriate to improve their submissions in light of solicitation requirements. 
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OtJESTiON From Senator Sessions: 

1. Mr. Morgan, in 2000 1 introduced and this Senate passed the Paul Coverdell 

Nationai Forensic Science Improvement Act It was my belief then and it is now 
that we need to approach the funding of these Crime Labs in a fashion that allows 
them to address the problems that their particular lab has rather than just focus on 
1 discipline. As you know from the 180 day study there are 11 disciplines in 
forensics. While DNA is extraordinarily important it is only one of those disciplines 
and in fact not the largest backlog or caselog in a lab. You have advised this 
committee of how important all these disciplines are to NIJ and that you are doing a 
tremendous amount of research on disciplines such as fingerprints yet you only fund 
the labs to deal with the backlog in DNA. Can you advise this Committee as to your 
rationale behind budgeting like that? 

Response: 


To the extent that the applicable authorization and appropriations statutes constrain or 
prioritize the use of appropriated funds, the Office of Justice Programs (OJP) legally is bound to 
follow those statutes. Funds appropriated for the Coverdell program legally may be used for 
reduction of backlogs in the analysis of forensic science evidence, and our solicitations 
(including the Coverdell solicitation for FY 2008) make this clear. Unlike FY 2006 and FY 
2007, separate and apart from Coverdell funds, the FY 2008 appropriations act did not provide 
OJP general funds for . . State, local and Federal forensic activities . . 

OJP believes that improvements to forensic science capabilities in State and local law 
enforcement should be a priority at all levels of government In connection with a Congressioral 
recommendation, and in keeping with the applicable statutory authprities, the National Academy 
of Sciences (NAS) is undertaking a fundamental review of forensic science in the United States. 
The NAS is expected to issue its report in early 2009. OJP believes that this report will address 
the important issues identified by Congress in forensic science improvement, including backlog 
reduction, professional and laboratory standards, governance of forensic disciplines, training and 
certification, validation of forensic disciplines, and related matters. 

2. Mr. Morgan, I have reviewed the NIJ charter and see that your focus is Research 
and Development by law. Yet you are being put in a position to fund Crime Labs 
for operational needs. Do you believe that there is a problem with that and should 
the Congress change your charter? 

Response: 


There is a standard procediue within the Executive Branch for recommending statutory 
amendments to the Congress. To the extent that needs should be perceived, the Justice 
Department will reeommend amendments as appropriate to address them. To date, NU’s 
activities relating to DNA and forensics have been conducted pursuant to existing authorizing 
statutes (e.g., the Coverdell statute) and legal authority conferred by appropriations acts. With 
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respect to forensic programs in particular, the upcoming NAS report may be helpful in 
determining an advisable course of action to improve federal programs to assist forensic 
practitioners inside and outside of the crime laboratory. 
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MEMORDANDUM 

To: Senator Patrick Leahy, Chair, Senate Judiciary Committee 

From: Peter Neufeld 
Date: February 14, 2008 

RE: Answers to follow up questions from Public Hearing held on 1/23/08 

Below please find answers to the follow up questions presented to me by Committee members 
after the 1/23/08 Senate Judiciary Conunittee hearing about OJP implementation of the 
innocence protections created through the Justice for All Act. If you have any questions or 
concerns, please do not hesitate to contact our policy director, Stephen Saloom, at 
212.364.55394. 


QUESTION FROM SENATOR SESSIONS 

Mr Neufeld, you have discussed in your testimony that you would like more oversight on the 
Crime Labs and believe that it should be tied to the funding. Could you please provide the 
Committee with specifics of how you believe this committee should be structured? 

Crime lab oversight - as required of Coverdell grant program recipients under Section 31 1(b) of 
the Justice for All Act - could come from entities structured in a variety of ways. The essential 
qualities of any such structure, however, are that it is independent of and external to the entity 
being investigated, and that any investigation conducted imder the authority of such a structure 
possess those same qualities vis a vis the entity being investigated. In short, there should be no 
conflict of interest, nor even the appearance thereof, between the oversight entity or investigative 
arm thereof and the entity being investigated. 

Such a clear separation from the entity being investigated provides all concerned parties - the 
court system, potential jurors, and the public at large - with faith that the work conducted under 
authority of the investigative entity, and the conclusions thereof, represents nothing but the 
objective truth as discerned by the investigation. If persons involved with the investigative entity 
have any meaningful personal stake in the outcome of the investigation, not only might the actual 
investigation be compromised, but it undermines public faith in that investigation. 


Benjamin N. Cardozo School of Law, Yeshiva University 
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Section 31 1(b) of the Justice for All Act was enacted in order to provide the judicial system. 
Jurors and the public at large with faith in the integrity of forensic evidence. When conflicts of 
interest exist between the structures (and/or the individuals involved in those structures) 
envisioned under Section 3 1 1(b) and the entities to be investigated, public confidence in the 
results of the investigation are undermined, and we have no more reason to have faith that the 
problems requiring the investigation have been properly addressed. That would present a result 
opposite of that intended by Congress when the Justice for All Act was enacted into law. 

Let me provide you with an example from the Innocence Project’s experience about the need for 
independent, external examination of forensic negligence or misconduct. On October 1, 2002, 
Jimmy Ray Bromgard of Montana became the 1 1 1th person exonerated by post-conviction DNA 
testing. The testimony of the state’s Department of Justice crime lab director Arnold Melnikoff 
played a crucial role in sending Bromgard to prison for a young girl’s rape. Although he lacked a 
scientific basis for asserting so, Melnikoff testified that microscopic comparisons of hair 
evidence demonstrated a one-in-ten-thousand chance that two hairs found on the child's 
bedding belonged to someone other than Bromgard. 

At the request of the limocence Project, a peer review committee of the nation's top hair 
examiners reviewed Melnikoffs testimony, issued a report concluding that his use of statistical 
evidence was junk science and urged Montana's Attorney General, which ran the lab, to set up 
an independent audit of MelnikofTs work in other cases. Two more Montana inmates 
were exonerated by DNA in two other criminal cases where Melnikoff had offered the same 
fabricated statistics he offered against Bromgard. Thus, in the first three cases in Montana in 
which an inmate secured post conviction DNA testing, the testing cleared the inmate and in all 
three cases, the state's lab director and "hair expert" most likely engaged in misconduct. 

At the request of the prosecution, the FBI hair unit re-examined the hairs in the Bromgard case 
and concluded that Mr. Bromgard was - in direct contradiction of MelnikofTs findings - excluded 
as the source of the hairs. Even then, the Montana Attorney General stubbornly refused to order 
an external independent audit. Instead, he conducted his own internal review, employing a retired 
law enforcement officer who had relied on Melnikoff to make cases and at least one state crime 
lab employee who had been trained by Melnikoff His report concluded there was no reason to 
re-examine the evidence in MelnikofTs other cases. Ultimately, it was revealed that before the 
state Attorney General had assumed that post, he had been a county prosecutor who had used 
Melnikoff as his expert witness in numerous cases that either he personally tried or supervised. 

The Coverdell mandate of external independent investigations was designed, in part, to 
overcome these types of situations in which key players in an investigation process have a 
conflict of interest. For the fact is that to this day, we cannot know if there are other innocent 
people who had been convicted based on wrongful testimony by Mr. Melnikoff, nor how 
systemic problems within Mr. MelnikofTs lab may continue to undermine the integrity of 
forensic evidence that flows therefrom, and upon which Montana jurors continue to depend in 
their efforts to convict the true perpetrators of crimes. 
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QUESTION FROM SENATOR KENNEDY 

A. In your opinion, how can the OJP more effectively distribute funds that have been set aside 
for the Bloodsworth grant program to achieve its goals? 

The primary goal of the Bloodsworth Grant Program is to allow for the post-conviction testing of 
biological evidence that has the potential to prove credible claims of innocence. To date, not one 
dime of the $14 million to effect this goal has been provided to the states. OJP has indicated that 
it was unable to disburse the funds because it was obliged to adhere to the preservation of 
evidence requirements outlined in Justice For All Act section 3600 A, which it concluded were 
too onerous. 

OJP indicated at the Senate Judiciary hearing that the newly unveiled Bloodsworth solicitation 
has been rewritten in such a way to allow the accumulated Bloodsworth funds to flow. While 
some aspects of the original eligibility criteria framework have been relaxed, it still seems 
structured in such a way that it will either dissuade potential applicants from applying and/or 
allow for the rejection of grant applicants on the following bases; 

1 . The requirement of express certification of an adequate post-conviction testing scheme 
and a reasonable preservation of evidence scheme by a third party. States who apply for 
Bloodsworth funding must submit an “express certification from the chief legal officer of 
the State (typically the Attorney General).” (Bloodsworth 2008 RFP) As detailed in my 
submitted written testimony to the Senate Judiciary Committee, there are a range of 
reasons why the chief legal officer of a state may not prioritize post-conviction DNA 
testing of evidence for his state’s prisoners. These reasons, combined with the 
requirement that he attest to the fact that his state has taken reasonable measures to 
preserve all relevant evidence - when it is clear from our work that such an assertion 
would be difficult for any state to make under the present state of evidence preservation 
across the country - is simply setting the stage for a reduction in grant applications. 

2. The removal of the possibility of demonstrating a reasonable evidence preservation 
scheme through practice, rather than by law, regulation or rule, coupled with the 
removal of the ability to demonstrate a preservation scheme through local practice. The 
original Bloodsworth solicitation allowed applicants to prove that they preserved 
biological evidence either “under a State statute or a State or local rule, regulation, or 
practice.” The current solicitation has removed the possibility that a state can 
demonstrate its eligibility through “practice” and also removes all references to meeting 
the eligibility criteria through “local” rule, regulation or practice. Considering that only 
approximately half the states have statewide preservation laws on the books, many of 
which are limited, and that many states define their preservation practices through local 
imperatives, most states will not even be eligible for this funding, in clear violation of 
Congressional intent. 

Because the preservation of evidence requirements, as intended through the passage of the 
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JFAA, have been eviscerated by Executive maneuvering - via de-funding of the other three grant 
programs that were intended to provide incentives to states to adequately preserve its biological 
evidence - we no longer believe the preservation of evidence requirement should be attached to 
this grant program, and this grant program alone. If the preservation of evidence is not tied to 
enough grant programs to incentivize the states to address their lackluster preservation schema, 
then it should not be tied to the only grant program that has the capability of settling innocence 
claims, which motivated Congress to seek the requirement that states preserve evidence in the 
first place. 

Quite simply, in order to assure that states adequately preserve evidence, the issue will have to be 
revisited by Congress. At present, there are practically no incentives to states to properly 
preserve biological evidence, nor will there be until such a requirement is attached to sizable 
quantities of money. We believe the proper way to honor Congressional intent with respect to 
the preservation of biological evidence is to revisit the federal approach to encouraging states to 
make changes to their statewide preservation schema. To similarly honor Congress’s intent 
regarding post-conviction DNA testing assistance, the removal of the preservation requirement is 
the only way to assure that at least some of the nation’s innocent can be proven innocent and the 
Bloodsworth grant program can be salvaged. 


B. How critical are the Bloodsworth and Coverdell grant programs to the existence and 
continued work of the state 's Innocence Project in its advocacy on behalf of the clients it serves? 

Given that there are 44 organizational members of the national Innocence Network that pursue 
post-conviction claims of innocence through DNA testing; the discovery of other, non-DNA 
evidence of innocence; or journalistic inquiries, and that not one dime of Bloodsworth grant 
monies have ever been released by OJP, these innocence organizations clearly (and thankfully) 
do not depend on the Bloodsworth funds for their existence. These organizations serve critical 
functions in their states, though, as their independent work has proven, time and again, the reality 
of wrongful convictions and the need for the state to pay close attention to viable post-conviction 
claims of innocence. The Bloodsworth funds would provide critical support, however, to those 
projects efforts to require their states to act when presented with viable claims of innocence that 
could be proven through post-conviction DNA testing. Costs and backlogs are too often an 
obstacle to evidence identification and testing despite such viable claims, however, and it is clear 
that if states could access the federal Bloodsworth funds dedicated to precisely these endeavors, 
the quality of justice can be more assured and swift in those states. 

Beyond the Bloodsworth program itself, particular note should be made of the value of JFAA 
Section 413, which governs the Bloodsworth program applicants. By requiring that applicant 
states preserve biological evidence and provide access to post-conviction DNA testing. Section 
413 serves as an incentive for states to properly address these practices which strongly facilitate 
justice in light of credible post-conviction claims of innocence. The major shortcoming of the 
Section 413 provisions is that they have been authorized to apply to a small handful of programs, 
and only one of those programs, the Bloodsworth program, has ever been funded - and that to 
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the tune of only about $5M per year, an amount hardly sufficient when potentially applied to 
states nationwide. Thus the very valuable incentives established under JFAA Section 413 have 
not served as the true stimuli to innocence protection originally intended, and unless the Section 
is applied to signiificant additional grant programs, it may never have the effect that Congress 
intended. 

The Coverdell program, in its own way, has been tremendously important to serving the 
Innocence Project’s advocacy as pertains to the critical need to appropriately address forensic 
errors in states across the nation. Simply put, there is no mechanism other than the Coverdell 
grant program forensic oversight requirements that require states to perform the kind of 
investigation needed to ensure the integrity of forensic results in the wake of a credible allegation 
of serious forensic negligence or misconduct. While OJP has been loathe to enforce that 
requirement, its simple existence - combined with dogged pursuit of evidence of compliance by 
the Innocence Project, despite OJP’s history of refusal to meaningfully enforce that provision - 
has spurred states across the country to begin to take seriously their responsibility to properly 
investigate and address such serious forensic concerns when they arise. 

C. Can the SlSmillion that has yet to be allocated by the OJP be used significantly to improve 
the preservation of biological evidence and post-conviction testing? 

The $ 1 Smillion that has yet to be allocated by OJP under the Bloodsworth program can provide 
meaningful assistance to those cases where a viable claim of innocence has been identified, yet 
the biological evidence cannot be found and/or the DNA testing sought cannot readily otherwise 
be funded. Inasmuch as every wrongful conviction is significant, this money is a tremendous 
help. But at a structural or systemic level, the Bloodsworth monies are of limited use as the 
funds can process the location and testing of such evidence, but cannot be used to purchase 
equipment, nor for existing, trained staff to conduct case reviews. 

Properly administered (and as possibly amended), however, the Bloodsworth program could be 
used as more of a tool to improve states’ structural or systemic approaches to properly preserving 
and DNA testing biological evidence post-conviction. By enabling grantees to use a proportion 
of their Bloodsworth funding to convene key entities participation in workgroups to research the 
most appropriate practices for properly preserving biological evidence statewide, to receive 
training in proper preservation, cataloging ,and retrieval techniques, etc. these funds could be 
used to significantly improve state preservation practice overall. 

D. Is Section 311(b), as it is being administered currently and interpreted by the recipient 
organizations, effective in meeting the goal of independent investigations of forensic errors? 

Shortcomings in the administration and interpretation of the 3 1 1 (b) requirements have 
undermined Congress’s efforts to facilitate independent investigations of forensic errors. The 
Office of Justice Programs has provided recipients of Coverdell grants with wholly insufficient 
guidance, and most grantees, absent that guidance, have failed to establish external and 
independent oversight entities and processes capable of fulfilling Congressional intent. 
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Although the NIJ could have provided grantees with guidance on comporting with the external 
investigations requirement, it opted not to. During 2005, the first year the NIJ administered 
Coverdell grants with the new precondition. After some prodding, the NIJ sent all grant 
applicants a memo that sketched three government entities and attendant processes that it 
deemed to be in keeping with the spirit of the JFAA, five that did not. Still, as I noted in my 
testimony, the NIJ approved every applicant - without scrutinizing whether the applicant 
adhered to the memo. In fact, the NIJ expressly stated in the memo that it was up to the applicant 
- rather than the NIJ - to determine whether the applicant complied with the JFAA. That 
approach continued into the next funding cycle, as the NIJ funded every FY06 application that 
included a signed certification. (The Innocence Project currently is reviewing FY07 
applications.) Yet even if the NIJ had enforced the memo, we remain unconvinced that it 
provides potential applicants for Coverdell monies with worthwhile advice to comport with 
Congress’s vision. In fact, it seems the memo has given many applicants carte blanche to assert 
that inadequate oversight mechanisms pass muster. 

Even though an internal affairs investigation cannot be “external,” by definition, the NIJ 
suggested in the memo that a law enforcement agency receiving Coverdell monies could use an 
internal affairs division for Coverdell investigations. Our surveys have revealed that scores of 
Coverdell funding recipients assigned IADs to oversight duty - even though an lAD cannot 
conduct a crime lab investigation absent influence, if not supervision, by its upper laboratory 
management. 

Laboratory employees - those who witness laboratory activities on a daily basis and may be in 
best position to report on them - need to know that the Coverdell oversight entities are there for 
them to raise issues safely, as whistleblowers, outside their chains of command. But allegations 
rising in this posture have been rare. The Innocence Project knows of only 10 allegations filed 
nationally - and most have resulted after media reports led parties outside of crime labs to file 
complaints. 

The Innocence Project, in its canvassing of Coverdell funding recipients, determined that 
numerous grant recipients signed their external investigations certifications without first 
considering which entity would conduct such investigations, and what process the entity would 
use in those investigations. The Innocence Project also discovered that some oversight entities 
named in applications for Coverdell monies never were informed that they had been selected for 
oversight duties, and this is confirmed in the 2008 Inspector General report on the issue. 

Although in many states Coverdell grants are awarded to state offices that administer federal 
grants and then disburse monies to numerous subgrantees, the Innocence Project has found that 
many of the actual funding recipients were not similarly pressed for documentation and thus 
circumvented the certification requirements. 

We would hope that the OJP would take some responsibility to monitor the thoroughness and 
independence of an investigation requested under the Coverdell requirement, but to this point, 
such follow-up has been absent. The Justice for All Act clearly requires not only the presence of 
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an oversight entity in a grant recipient’s jurisdiction, but also the establishment of a process that 
entity would use to vet a Coverdell allegation. Shockingly, and without exception, the Innocence 
Project has found no applicant for Coverdell monies that specifically articulated the process its 
oversight entity would rely upon. The Office of the Inspector General also noted in its January 
2008 report that the “process” requirement had been circumvented in a number of places. In 
particular, the OIG noted that “process” was lacking in instances when a mechanism had not 
been established to transmit an allegation automatically from a crime lab to an oversight entity. 
Although we concur that such matters require remedy, we’re focused here on the actual 
investigatory process an entity utilizes once that entity actually receives an allegation. As such, 
on this fact alone, it seems that no Coverdell applicant should have been funded since the 
certification requirement became law in 2004. 

It seems an investigation will be thorough, independent and productive if an oversight entity can; 

(1) identify the sourcefs) and the root causefs) of the alleged problems; 

(2) identify whether there was serious negligence or misconduct; 

(3) describe the method used and steps taken to reach the conclusions in parts 1 and 2; 

(4) identify corrective action to be taken; 

(5) where appropriate, conduct retrospective re-examination of other cases which could 
involve the same problem; 

(6) conduct follow-up evaluation of the implementation of the corrective action, and where 
appropriate, the results of any retrospective re-examination; 

(7) evaluate the efficacy and completeness of any internal investigation conducted to date; 

(8) determine whether any remedial action should be adopted by other forensic systems; and 

(9) present the results of Parts 1-8 in a public report. 

This proposed process derives from a 2007 document of the U.S. Government Accountability 
Office - “Government Auditing Standards: January 2007 Revision.” 


E. Governor Deval Patrick has recently proposed a $106 million increase in the state budget for 
Massachusetts ’ State Police Crime Lab and other agencies. Would distribution of the 
Bloodsworth grant program funds assist in improving the crime labs in Massachusetts and other 
states? What other steps would you recommend? 

Governor Patrick is to be commended for seeking to properly support the Massachusetts forensic 
analysis communities with his proposed $106 million increase. The Bloodsworth funds could 
complement this effort by providing funds to help ensure that resources are devoted to post- 
conviction DNA testing needs. Those funds could play a similar role in other states as well. 

The Coverdell program, however, seems to be an even more direct complement to these funds, as 
the Coverdell program is intended to help states improve their forensic delivery services. That is 
why the JFAA Section 311(b) Coverdell forensic investigation requirement is so appropriate, for 
if states are to seek and receive significant federal support for their forensic services, the federal 
government - on behalf of the public - is right to ensure that such monies are going toward 
systems with quality assurances in place. 
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SUBMISSIONS FOR THE RECORD 

statement of Senator Biden 

“Oversight of the Justice for All Act: Has the Justice Department 
Effectively Administered the Bioodsworth and Coverdell DNA Grant 

Programs?” 

Wednesday, January 23, 2008 
Dit1<sen Senate Office Building Room 226 
10:00 A.M. 

Mr. Chairman, thank you for holding this important hearing. 

Like you, I believe that the advancement of forensic sciences is of 
paramount importance to our criminal justice system. By properly 
utilizing forensic sciences we can help narrow the focus of 
investigations, convict the guilty, and exonerate the innocent. 

Because of its critical importance to our system, I have long 
advocated for increased federal assistance to local forensic 
laboratories and law enforcement. Just a few years go we worked 
together on a bi-partisan basis to craft the Justice for All Act. That 
far-reaching legislation included the Debbie Smith DNA Backlog 
Grant Program that provides $700 million in federal funding to states 
and police agencies to help eliminate the backlog of untested DNA 
rape kits - kits that were tragically sitting on shelves in police 
warehouses and crime labs. While the backlogs are reduced, the 
fact remains that resources are not keeping pace with the needs. 

And, it’s only getting worse. The so-called “CSI” effect has 
focused great attention on the power of forensic science, and as a 
result, prosecutors are ordering more forensic analysis. In fact, many 
prosecutors begin there opening statements by reminding the Jury 
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that this is “real-life” not a television show and that many cases do not 
have the forensic analysis that is typical on many entertainment crime 
dramas. 

The bottom line is that we are expecting more from our forensic 
labs than ever before. It is my view that we need to do more to assist 
our local labs to eliminate the current backlogs and to take the 
forward looking steps to ensure that we can continue to harness the 
power of forensic science. After all, it is dedicated men and women 
who do the work. We need to make sure that we have enough 
trained personnel, adequate lab capacity, and the right accreditation 
standards to ensure consistency and quality testing around the 
nation. 

Undoubtedly, the most powerful of the forensic tools is DNA 
technology. DNA technology has greatly expanded the capacity of 
law enforcement to prosecute criminals and for defense attorneys to 
exonerate the wrongly accused and convicted. Just this morning, the 
New York Times reports that a Colorado man wrongly imprisoned for 
nine years for murder was exonerated by DNA evidence. 

Prosecutors are now trying to use that evidence to identify and bring 
to justice the actual murderer. Similar stories have been repeated 
over and over, and there can be no stronger testament to the need 
for the widespread availability of DNA evidence than the freeing of a 
man wrongly convicted and the investigation and prosecution of one 
who has escaped justice for years. Indeed, this is the goal of the 
Innocence Protection provisions that we passed in the Justice for All 
Act. 


VerDate Nov 24 2008 


08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00072 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN:CMORC 



69 


We need to expand the use of DNA and dedicate significant 
resources to DNA; however, we must remain mindful that there are 
other forensic disciplines that are critical as well. Firearm ballistics, 
drug analysis, and, ever expanding, computer forensics are critical 
crime-fighting tools. And, as we have shifted focus and resources to 
DNA, the backlog for some of the other forensic sciences has grown 
more rapidly. The forensic lab operators will tell you just how big the 
problem has become, and we simply cannot continue to neglect this 
problem. 

We also need to make sure that the Department of Justice is a 
full-partner in the effort to convict the guilty AND to exonerate the 
innocent. Despite the fact that Congress has provided funding for 
post-conviction testing grants under the Kirk Bloodsworth provisions 
of the Justice for All Act, the Department of Justice has failed to 
provide any of the grant funding to local crime labs. Many argue that 
the Department has taken an overly narrow view of the requirements 
of the law to justify this action. Mr. Chairman, we certainly need 
appropriate oversight, but I am concerned by the actions of the 
Department and am interested in the explanation from the 
Department of Justice about this issue. 

Mr. Chairman, thank you for your long-standing commitment to 
advancing forensic sciences and its promise of fair convictions and 
exonerations. 1 hope that today’s hearing will help get to the bottom 
issued raised with the Department’s implementation of the Justice for 
all Act in short order. Forensic analysis is a powerful tool. We need 
to move full speed ahead to harness this technology to the benefit of 
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our criminal justice system, and it is critical that we have the 
Department of Justice as a full partner in the effort to advance all 
forensic sciences. 

Finally, as you know, many of the programs that we authorized 
in Justice for All Act will be expiring next year. Leading experts and 
interest groups are compiling the data and research that we will need 
to thoroughly assess the legislation and identify the provisions ripe for 
reform. Preliminarily analysis, in my view, speaks to the need for 
increased federal assistance when we reauthorize the Paul Coverdell 
grants and the Debbie Smith grants. Mr. Chairman, I look forward to 
working with you to find a bipartisan consensus for increased federal 
support for these important programs and a careful reexamination of 
the Justice for All Act. 
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Mr, Chairman and members of the Committee, I appreciate the opportunity to present 
written testimony regarding The Justice for All Act and in particular Title IV, The 
Iimocence Protection Act (IP A), One of the provisions in this groundbreaking legislation 
bears my name, The Kirk Bloodsworth Post-Conviction DNA Testing Program. Eight 
years ago, when the IPA was first introduced, I testified before this committee about the 
importance of DNA technology as it applied to my case and strongly urged this 
Committee to pass a law to allow others like me an opportunity to prove their innocence 
through DNA testing. I am deeply appreciative of your efforts, Mr. Chairman and those 
of two former Chairman of this Committee, Senators Specter and Hatch in ensuring that 
this important legislation was signed into law. 

As you know, Mr. Chairman, it took almost five years of hard work by yourself, 
members of this Committee, respective staffs and a number of interested individuals and 
organizations like mine, The Justice Project, to pass this legislation. Passage of the IPA 
marked a dramatic departure from decades of congressional debate regarding the death 
penalty for the legislation was designed to strengthen - not weaken - procedural 
protections for death row inmates. The day President Bush signed The Justice for All Act 
into law was one of the proudest days in my life, and I believed was a fitting end to a 
chapter in my life — my 20 year struggle — from convicted murderer, to the first death row 
inmate exonerated based on DNA evidence, to finding the real killer and to having a law 
passed in my name that would greatly assist others in proving their innocence. 

The truth be known, Mr. Chairman, I expected that the next time I appeared before this 
Committee would be in support of the IPA’s reauthorization. That I would be able to 
testify to the tremendous success in implementing the provisions of the IPA. However, 
Mr. Chairman, given my life experience I should have known that the struggle for justice 
never ends. I should have known that success is not measured in mere passage of 
legislation. Success is measured in ensuring that a law is fully funded and most 
importantly that the law is properly implemented. 1 also should have known that this 
Administration and the Department of Justice (DOJ) has quite a history in ignoring 
Congressional directives. 


I 
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Make no mistake about it, Mr. Chairman, the failure of this Department of Justice to 
grant states money under the Bloodsworth program is not accidental, nor is it the result of 
the states failure to comply with the grant’s provisions. The DOJ has been against this 
program from the very beginning. They opposed it when it was introduced, opposed it 
when the legislation passed this committee, opposed it when the House passed the 
legislation in a resounding vote of 393 to 14, opposed it when it passed the full Senate, 
opposed it when the bill was signed into law, and now they continue to oppose the 
program by holding its funding hostage. The DOJ has sent $0 of the $14 million 
appropriated to the states filing requests. The bottom line: DOJ is denying people with 
claims of innocence with the chance to prove it. 

Post-conviction DNA testing has not only led to the exoneration of over 200 wrongfully 
convicted individuals, it has also confirmed many a suspect’s guilt. It is a powerful 
means for ensuring public safety and serves as a vehicle for truth. When states are denied 
funding for post-conviction DNA testing they are being denied the truth. I feel a personal 
responsibility to each state that has been denied this grant money for post-conviction 
DNA testing. As this program bears my name I feel it is my obligation to ensure that this 
program is funded and implemented as it was meant to be. 

The Innocence Protection Act under which the Bloodsworth program falls is a landmark 
piece of legislation that holds the potential to correct serious errors in our criminal justice 
system. Not only does the law provide for post-conviction DNA testing but the IPA also 
authorized a federal grant program to improve the quality of legal representation provided 
to indigent defendants in state capital cases. These two programs fully funded and 
properly implemented would greatly increase the fairness and accuracy of our system of 
justice. I deeply appreciate your efforts, Mr. Chairman and those of Senator Specter in 
ensuring funding for the Bloodworth program. I wish I could say the same for the 
funding for the counsel provisions in the IPA. Despite your extraordinary efforts and 
those of Senator Specter, the Congress and the Administration have not only blocked 
significant and meaningful funding, it was only in this year’s Omnibus Bill that funding 
for the Capital Litigation Grant Program was finally tied to the provisions of the IPA as 
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Congress intended it to be. Again, I appreciate your efforts, Mr. Chairman and those of 
your staff in making this happen. 

Given the Department of Justice’s history of opposition to this law, I strongly implore 
you, Mr. Chairman, and the Members of this Committee to make sure that the DOJ 
regulations regarding this grant program are in line with the provisions of the IPA. 
Unless these programs are fully funded and properly implemented, serious injustices in 
our criminal justice system will continue to occur. 

I know first-hand about the injustices of our criminal justice system. I also know that if a 
program like the Bloodsworth program had been in place at the time of my arrest I would 
not have spent nearly 20 years trying to prove my innocence. Mr. Chairman, you and the 
Members of this Committee know the vital role post-conviction DNA testing plays in the 
criminal justice system. In my case it was not only a means to prove my innocence but 
also a way to find the true perpetrator of the crime for which I was accused, convicted, 
and sentenced to death. 

On July 25, 1 984 nine-year-old Dawn Hamilton was brutally raped and murdered in the 
woods near her home. I had never met Dawn or the Hamilton family. I did not know 
where they lived, and 1 did not know anything about the crime. At that time I was a 23- 
year-old, newly married, former Marine, who had never been arrested for anything in my 
life. 1 never envisioned the nightmare I was about to enter into. 

A composite sketch of the perpetrator was distributed among Dawn Hamilton’s 
neighbors. An anonymous tip led the police to my door. The police arrived in the middle 
the night on August 9, 1984. I would not see my home again until my release in 1993. 

I knew I did not resemble the composite sketch. The suspect was described as having 
dirty blonde hair and a slim build. At the time I had fiery red hair with long sideburns 
and I was not slim. Still, I spoke with the police, asserted my innocence, allowed them to 
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take my photograph, and offered hair samples. Later, my picture would be selected by 
several witnesses claiming I was the last person seen with Dawn Hamilton that morning. 

At the time of my first trial, DNA testing was not very advanced. It was not an option. 
My only option was to proclaim my innocence and hope justice would prevail. I told 
anyone who would listen that I was innocent of this crime. Despite my alibi witnesses 
claiming I was with them at the time of the murder I was convicted and sentenced to 
death. My conviction was overturned because of prosecutorial misconduct but a second 
jury would again find me guilty and a judge would sentence me to two consecutive life 
sentences. By 1992, DNA technology had advanced significantly and my attorneys 
requested that the evidence from my case be released for testing. Had it not been for 
those tests, I would have died an innocent man in prison. 

In trying to prove my innocence luck was definitely on my side a lot of the time. I was 
lucky to have a lawyer who was interested in my case and worked hard for me even 
though I was not paying him. I was lucky that the judge from my second trial kept Dawn 
Hamilton’s clothing and the blanket in which she was wrapped in a cardboard box in his 
chambers, lest it be destroyed. To this day I am grateful to Judge James T. Smith for 
saving the evidence that would prove my innocence. And I was lucky that the laboratory 
was able to find a small sample of semen - a sixteenth of an inch in size - which was 
large enough to test. 

All of the years since my release can not make up for the time I lost while wrongfully 
incarcerated. I lost a lot while I was in prison, including time with loved ones which can 
never be replaced. My life was taken from me and destroyed. 1 was separated from my 
family and friends. My mother and father - who loved me and always believed in my 
innocence - spent their entire retirement savings on my defense. My mother never heard 
the DNA results. She died five months before my release. 1 was only allowed to view 
her body before the funeral for five minutes - in handcuffs and shackles. 
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I do not have all the answers to the problems facing our criminal justice system, but I do 
know there are other cases like mine out there. Our criminal justice system is not perfect 
but no one should have to wait 20 years for justice. The Kirk Bloodsworth Post- 
Conviction DNA Testing Program was meant to prevent innocent people from ending up 
on death row and ensure that the truly guilty were caught. One would think that this 
simple principle would be enough to convince reasonable individuals to allow states 
immediate access to these important funds. However, Mr. Chairman, it is clear that the 
Department of Justice does not agree with that simple notion. 

Mistakes in the criminal justice system are not a new concept. The organization I work 
for. The Justice Project has been studying the leading factors of wrongful convictions and 
advocating for meaningful reform to prevent further miscarriages of justice. Even the 
United States government has acknowledged that serious imperfections in our system of 
justice exist by including these programs in the Innocence Protection Act. Post- 
conviction DNA testing offers the unique opportunity to correct the mistakes of our 
criminal justice system while helping it to become more fair and reliable. Offering 
quality legal representation to indigent defendants helps prevent mistakes before they 
happen. Why aren’t these principles of fairness, justice and accuracy in our criminal 
justice system at the top of every lawmaker’s list of priorities? With states being denied 
access to the appropriated millions for these programs errors will likely go uncorrected 
and further mistakes are certain. 

I know it takes time to effectively implement and get important programs like the Kirk 
Bloodsworth Post-Conviction DNA Testing Program up and running. But I also know 
what its like to wait. I waited 8 years, 1 1 months, and 19 days in prison before DNA 
testing proved my innocence. I waited another 10 years for the prosecution to run the 
DNA profile of the perpetrator in state and federal databases. I waited those 10 years to 
find out that the real rapist and murderer of Dawn Hamilton was man in my cell block 
who was in prison for another assault. I waited almost 20 years for justice to be done in 
my case. 
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But 1 am done waiting. The Kirk Bloodsworth Post-Conviction DNA Testing Program 
needs to be implemented as Congress directed it to be. States need access to the millions 
of appropriated dollars they were promised. Moreover, the Capital Litigation Program 
needs to be fully funded and implemented as directed by the Innocence Protection Act. 
The United States Congress and the Department of Justice need to eliminate the 
bureaucratic hurdles and follow through on their promises - they need to follow the law. 

Thank you. 
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Staterrwnt 

United States Senate Committee on the Judiciary 

Ov er sight of the J ustice for All Act : Has the Justice Department Effectively Admini s t e red the Bioo dsw orth and 
Coverdetl DNA Grant Programs? 


January 23, 2008 


The Honorable Russ Feingold 

United States Senator , Wsconsin 


Opening Statement of U.S. Senator Russ Feingold 
Senate Judiciary Committee Hearing 

On “Oversight of the Justice for All Act Has the Justice Department Effectively Administered the Bioodsworth 
and Coverdel! DNA Gr^t Programs?” 

I am very pleased to see this Committee once again address the need to improve the tools for seeking the truth in 
our criminal justice system. In addition, members of Congress know all too well that we must follow up on the 
implementation of legislation we pass when it appears that our intent is being thwarted. So Mr. Chairman, I 
appreciate that you are conducting the oversight that is critically needed with respect to these g^t programs, as 
we have learned frcMn the Inspector General and others today. 

DNA testing has played ^ incredibly important role in the pursuit of truth and justice. DNA testing has 
identifi^ perpetrators or provided other important probative value to the police and prosecutors investigating a 
crime. But DNA testing has also exposed a piece of the dark under-belly of our criminal justice system: the 
conviction and sentencing of innocent people for crimes they did not commit. 

Americans have becwne all too familiar with the stories of people wrongfully convicted, sentenced and sent to 
prison, who finally walk free as a result of DNA testing. Several of the people in attendance here today know all 
too well that this can happen. Nationwide, scores of innocent people have been released. And according to the 
Innocence Project, 65 percent of those wrongful convictions were caused, at least in part, by limited, unreliable 
or even fraudulent forensics, highlighting the importance of improving our nation’s crime labs. 

Mr. Chairman, this is a particularly appropriate moment to be taking stock of Congress’ efforts to improve 
access to DNA testing and to increase oversight of forensic laboratories around the country. As a result of the 
Supreme Court’s consideration of challenges to the lethal injection method of execution, we are experiencing a 
national moiutorium on executions of death row inmates. 1 am pleased that the Committee is taking this 
opportunity to consider these issues, which are even more poi^ant for those sitting on death row. Since the 
reinstatement of the modem death penalty, 1 5 death row inmates have been exonerated as a result of DNA 
testing, including one in Oklahoma just this past year. 

But it is important to remember that flaws in the criminal justice system are not limited to forensics. Inadequate 
defense counsel, racial and geographic disparities, police and prosecutorial misconduct, and wrongful 
convictions based solely on the testimony of a jailhouse snitch or a single mistaken eyewitness identification all 
taint this country’s criminal justice system, and in particular its use of the death penalty. And all of these factors 
have led to the wrongful ccmvictions of individuals later exonerated by DNA evidence. 


am 


http://judiciary.senate.gov/print_member_statement.cfm?id=3068&wit_id=4083 


2/14/2008 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00082 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN:CMORC 



79 


Statement of Glenn A. Fine 
Inspector General, U.S. Department of Justice 
before the 

Senate Committee on the Judiciary 
concerning 

Oversight of the Department of Justice’s Forensic Grant Programs 


I. Introduction 

Mr. Chairman, Senator Specter, and Members of the Committee on the 
Judiciary: 

I appreciate the opportunity to testify before the Committee as you 
examine the Department of Justice’s (Department or DOJ) oversight of grant 
programs funded by the “Justice for All Act.” Among other provisions, this Act 
established the Paul Coverdell Forensic Science Improvement Grants Program, 
which provides grants to state and local governments to improve the timeliness 
and quality of their forensic science and medical examiner services and to 
eliminate backlogs in the analysis of DNA and other forensic evidence. The 
Department’s Office of Justice Programs (OJP), through one of its bureaus, the 
National Institute of Justice (NIJ), distributed almost $15 million in fiscal year 
(FY) 2006 Coverdell program grants and almost $16.5 million in FY 2007. 

For many years, the Office of the Inspector General (OIG) has examined 
the work of OJP in awarding and monitoring the $2 to $3 billion in grant funds 
it awarded each year. In two recent reports, the OIG examined in particular 
OJP’s role in administering the Coverdell grant program. Our first report, 
issued in December 2005, focused on the external investigation certification 
requirement enacted as part of the Justice for All Act. Pursuant to this 
requirement, Coverdell grant applicants must certify that a government entity 
exists and an appropriate process is in place to conduct independent external 
investigations into allegations of serious negligence or misconduct substantially 
affecting the integrity of forensic results. 

This certification requirement was designed to address negligence and 
misconduct in forensic laboratories, including false testimony by some forensic 
laboratory staff, which has led to wrongful convictions in several states. 
Independent external investigations of allegations of laboratory wrongdoing can 
provide an important safeguard to reduce problems created by inadequate 
forensic analysis. 

Our December 2005 report found that OJP had not effectively enforced or 
exercised effective oversight over this external investigation certification. For 
example, we found that OJP’s 2005 Coverdell grant program announcement 
did not give applicants necessary guidance on the certification requirement, did 
not provide examples of the types of government entities and processes that 
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could meet the certification requirement until after we began our review, and 
did not direct applicants to provide the name of the government entity that 
could conduct investigations into allegations of serious negligence or 
misconduct. 

In our view, OOP’s response to our 2005 review was not encouraging or 
appropriate. After significant discussion, OOP only reluctantly agreed to 
implement some of the report’s recommendations, including providing 
examples in the program announcement of types of government entities that 
could meet the certification requirement and requiring that the applicant name 
the government entity in future grants. OJP did not agree to require each 
applicant to submit a letter from the government entity acknowledging that it 
had the authority and process to conduct independent external investigations. 

Because we were concerned by OJP’s response, and because of the 
importance of having qualified entities in place to investigate serious negligence 
or misconduct in forensic laboratories funded by these grants, we decided to 
conduct a follow-up review, which was issued last week. This follow-up review 
examined the effectiveness of OJP’s administration of the external investigation 
certification requirement for FY 2006 Coverdell program grant recipients. 

Our follow-up review found continued deficiencies in OJP’s 
administration of the Coverdell program. We found that although OJP has 
complied with the minimum terms of the statute to obtain certifications from 
grant applicants, OJP is still not effectively administering the external 
investigation certification requirement. For example, we determined that 
despite the certifications, not aU forensic laboratories that received Coverdell 
program grant funds have identified a government entity with the authority 
and capabilily to independently investigate allegations of serious negligence or 
misconduct. Further, OJP’s guidance does not require that allegations of 
serious negligence and misconduct be referred to the government entities for 
independent investigation. 

In sum, after two reviews we remain concerned about OJP’s 
administration of the Coverdell grant program. Equally troubling is OJP’s 
narrow, legalistic responses to our reviews. These responses, however, mirror 
OJP’s position when other OIG audits identified deficiencies in its 
administration of other grant programs. Moreover, this attitude is consistent 
with OJP’s slow response to a 2006 congressional directive to establish an 
office to monitor grantees who received the more than $2 billion in total grant 
funds awarded by OJP each year. For these and other reasons, in our view 
OJP has not taken sufficient responsibility to ensure that its grant programs 
are effectively administered and monitored. 

The remainder of my written statement provides further details on these 
conclusions. First, it summarizes the findings of the OIG’s two reviews of the 
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Coverdell grant program. It then briefly discusses other OIG audits that 
address OJP’s monitoring of grant funds. 

n. OIG Reviews of Coverdell Grant Program 

A. Background 

OJP is responsible for developing programs to increase the nation’s 
capacity to prevent and control crime, improve criminal and juvenile justice 
systems, increase knowledge about crime, and assist crime victims. OJP is 
divided into five bureaus that provide training, collect and disseminate crime 
statistics, support technology development and research, and administer DOJ 
grants. 

The National Institute of Justice (NIJ), one of OJP’s five bureaus, is the 
Department’s primary research, development, and evaluation agency. NIJ 
awards grants to state and local governments, nonprofit organizations, 
individuals, and certain for-profit organizations. One of these grant prograuns 
is the Coverdell program. 

The Paul Coverdell Forensic Science Improvement Grants Program, 
administered by OJP through NIJ’s Investigative and Forensic Science Division 
in the Office of Science and Technology, provides funds to state and local 
governments to: 

(1) improve the quality and timeliness of forensic science and medical 
examiner services, and 

(2) eliminate backlogs in the analysis of forensic evidence, including 
controlled substances, firearms examination, forensic pathology, latent 
prints, questioned documents, toxicology, and trace evidence. 

To request a Coverdell program grant, an applicant must submit, in addition to 
all other required documents: 

A certification that a government entity exists and an appropriate 
process is in place to conduct independent external investigations 
into allegations of serious negligence or misconduct substantially 
affecting the integrity of forensic results committed by employees 
or contractors of any forensic laboratory system, medical 
examiner’s office, coroner’s office, law enforcement storage facility, 
or medical facility in the State that will receive a portion of the 
grant amount. 

This external investigation certification became a requirement on October 30, 
2004, as a result of the Justice for All Act of 2004, which amended the 
Omnibus Crime Control and Safe Streets Act of 1968. 
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Negligence and misconduct in forensic laboratories can undermine the 
criminal justice system, and have led to wrongful convictions in several states. 
For example, in 2006 Marlon Pendleton was exonerated after serving 10 years 
for rape and robbery. The faulty analysis of DNA evidence by a Chicago Police 
Department Crime Laboratory analyst contributed to his conviction. In 2007, 
Curtis Edward McCarty was exonerated after serving 2 1 years for murder. 
McCarty was convicted and sentenced to death based on the false testimony of 
an Oklahoma City Police chemist, whose misconduct contributed to at least 
two other convictions later overturned by DNA testing. 

B. OIG December 2005 Review 

The OIG first evaluated OOP’s implementation of the Coverdell program’s 
external investigation certification requirement in 2005. ^ The OIG report 
concluded that OJP did not adequately enforce the certification requirement 
during the application process or exercise effective oversight of this aspect of 
the program. Specifically, the OIG found that NIJ did not provide necessary 
guidance to applicants and did not require applicants to submit the 
information necessary to permit OJP to evaluate their certifications. 

For example, the FY 2005 Coverdell grant program announcement did 
not provide examples of the types of government entities and processes that 
could meet the certification, or specify a particular format for submitting the 
certification, such as a standard form, template letter, or narrative description. 
Rather, OJP simply informed potential applicants that a certification was 
required by statute. The announcement adso did not require applicants to 
provide a statement naming the government entity that would conduct the 
independent external investigations. In evaluating these certifications, we 
found it important that the applicants’ grant applications contain enough 
information to evaluate the validity of the certification and to support sanctions 
if applicants’ certifications were later determined to be false. 

Yet, when we asked OJP why the announcement did not require 
applicants to provide the name of the government entity that would conduct 
any external investigation, OJP responded that it was the applicants’ 
responsibility to determine whether it met the certification requirement. 
Moreover, OJP told us that it would accept the applicants’ certifications 
without requiring them to provide the name or other information identifying the 
government entity responsible for conducting independent external 
investigations. However, our review determined that the certifications 
submitted by many applicants for FY 2005 Coverdell grants were missing or 
incomplete, and that OJP did not adequately review the certifications. 


• See U.S. Department of Justice Office of the Inspector General, Review of the Office of 
Justice Programs’ Forensic Science Improvement Grant Program, Evaluation and Inspections 
Report L2006^002 (December 2005). 
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As a result of the deficiencies that our review uncovered, the OIG’s 2005 
report recommended that OJP: 

(1) provide guidance to applicants regarding the external investigation 
certification; 

(2) require that each applicant provide the name of the government entity 
that could conduct independent external investigations of serious 
negligence or misconduct related to forensic laboratories; and 

(3) consider requiring each applicant to submit a letter from that 
government entity acknowledging that it had the authority and process 
to conduct independent external investigations. 

In response, OJP initially suggested that it did not have the legal 
authority to implement the OIG’s recommendations to require the applicant to 
submit the name and a letter from the government entity. However, the OIG 
pointed out that the plain language of the statute granted OJP the authority to 
enforce the certification requirement. Moreover, OJP’s actions on other grant 
programs demonstrated that it had the authority to implement our 
recommendations. 

Eventually, OJP agreed with the first recommendation to provide 
guidance to applicants on independent external processes and did so in the FY 
2006 Coverdell program announcement. However, OJP continued to resist 
implementing the second recommendation to require each applicant to provide 
the name of the government entity that could conduct independent external 
investigations. After much discussion with the OIG on this issue, OJP agreed 
to implement this recommendation for FY 2007. However, OJP still declined to 
implement the third recommendation that would require a letter from the 
government entity identified in the grant application signifying that it was 
prepared to conduct independent external investigations if needed. 

C. OIG January 2008 FoUow-up Review 

Because of the importance of the issue, and because of OJP’s resistance 
to taking action to ensure the validity of the certifications, the OIG decided to 
conduct a follow-up review to further examine the effectiveness of OJP’s 
administration of the external investigation certification requirement. The 
OIG’s follow-up review was completed and released last week.2 


2 See U.S. Department of Justice Office of the Inspector General, Review of the Office of 
Justice Programs’ Paul Coverdell Forensic Science Improvement Grants Program, Evaluations 
and Inspections Report 1-2008-001 (January 2008). 
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For this review, we obtained from OJP the names of all 87 agencies that 
had received Coverdell grants in FY 2006, and we conducted telephone 
interviews with officials regarding the external investigation certifications for all 
87 agencies to determine whether they had identified a government entity with 
a process in place and the capabilities and resources to conduct independent 
investigations of negligence or misconduct in forensic laboratories as their 
certifications attested. Some grantees submitted a single certification that 
applied to the grantee and its sub-grantees, other grantees submitted multiple 
certifications for themselves and each of their sub-grantees, and one grantee 
failed to submit any certification. 

The OIG then conducted telephone interviews with officials regarding the 
external investigation certifications from all 87 grantees. These officials 
identified 233 government entities in response to the external investigation 
certification requirement (some officitds referred to more than one investigative 
entity). The OIG then conducted telephone interviews with representatives 
from 231 of the 233 government entities to assess whether these entities had 
the authority and ability to conduct independent external investigations as 
indicated by the certifications. 

The OIG found that at least 78 of these entities (34 percent) did not meet 
the external investigation certification requirement because they lacked either 
the authority, the capabilities and resources, or an appropriate process to 
conduct independent external investigations into allegations of serious 
negligence or misconduct by forensic laboratories that received FY 2006 
Coverdell program funds. 

For example, one entity named by a certifying official told us that it 
conducted financial audits and had no authority to conduct investigations of 
negligence or misconduct in forensic laboratory work. An official from another 
entity told us that his entity did not have the capabilities and resources to 
conduct investigations involving DNA analysis and would have to request funds 
from the state legislature to contract for DNA expertise if it received such an 
allegation. More than half of all entity officials we contacted told us that they 
had not even been previously informed that their entities had been named to 
conduct independent external investigations as required by the Coverdell 
program. 

The OIG identified other shortcomings in OJP’s administration of the 
FY 2006 external investigation certification that allowed the deficiencies with 
the certifications to occur. First, OJP still did not require applicants to confirm 
to OJP that they had identified an entity vtith the capabilities and authorities to 
conduct independent external investigations of forensic laboratories. In fact, 
OJP could not ensure that the applicants had identified an entity at all. For 
example, five certifying officials told the OIG that when they completed the 
certification they did not have a specific entity in mind - they merely signed the 
template certification that OJP provided. 
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Second, we found that OJP did not adequately review the information it 
obtained to assess whether the certiBcations submitted by the grantees were 
properly completed and sufficient. For example, each certification must 
contain specific statements and be signed by a knowledgeable official 
authorized to make certifications on behalf of the applicant agency. Our review 
identified certifications from 38 grantees that were signed by individuals who 
did not appear to be from the applicant agency. Yet, OJP stiU awarded grants 
to these agencies without further inquiry to the grantees. 

Third, during our review we examined whether OJP’s guidance directed 
grantees and forensic laboratories to refer allegations of negligence and 
misconduct to the certified entities for investigation. When we asked OJP 
about its guidance regarding handling allegations of negligence and 
misconduct by grantees who received Coverdell grant money, we found that 
OJP has advised one grantee (and the grantee advised forensic laboratories) 
that it did not have to refer allegations of serious negligence and misconduct to 
the entity it had certified to conduct independent investigations. Moreover, 
OJP’s General Counsel stated to the OIG his belief that, while the reporting of 
allegations is “consonant” with the statute, the statute does not “require” that 
allegations actually be referred to the entity certified to conduct such 
investigations. 

Overall, we concluded that OJP needs to improve its administration of 
the Coverdell grant program. Although OJP has complied with the basic 
statutoiy requirement to obtain certifications from applicants, in our view OJP 
has failed to take the additional steps necessary to ensure that the external 
investigation certification requirement has the intended effect of ensuring that 
applicants identify entities that can conduct independent investigations, and 
that allegations of serious negligence or misconduct are actually referred for 
investigation. 

Beginning with the FY 2007 Coverdell program, OJP has agreed - after 
significant prodding by the OIG - to require grant applicants prior to receiving 
grant funds to provide the name of the government entity on which the 
certification is relying. Obtaining the names of the entities is a step forward 
and will ensure that applicants do not submit certifications when they have not 
actually identified an entity to independently investigate misconduct or 
negligence. In addition, having the name can also help support sanctions if a 
certification is later found to be false. However, as our review demonstrated, 
requiring only that an applicant provide the name of an entity is insufficient to 
ensure the entity has the resources or expertise to conduct the independent 
investigations of forensic laboratories. In addition, we are still concerned that 
current guidance and procedures do not ensure that allegations of serious 
negligence or misconduct will actually be referred for an independent 
investigation by the certified entity. We believe that OJP can further enhance 
the effectiveness of the Coverdell program for ensuring the integrity of forensic 
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analysis by requiring that allegations of wrongdoing at forensic laboratories be 
referred to the certified entities for independent investigation. We believe that 
OJP’s minimal actions to date undermine and diminish the utility of the 
Coverdell program for improving the oversight of forensic laboratories. 

As a result, in our follow-up review we made three additional 
recommendations to OJP. First, we recommended that OJP revise the 
certification template to require that applicants name the government entities 
and confirm that the government entities have the authority, independence, a 
process in place, and the resources to conduct independent external 
investigations into allegations of serious negligence or misconduct by the 
forensic laboratories that will receive Coverdell program funds. Second, we 
recommended that OJP provide applicants with specific guidance that 
allegations of serious ne^igence or misconduct substantially affecting the 
integrity of forensic results are to be referred to the certified government 
entities. Third, we recommended that OJP revise and document the Coverdell 
program application review process so that only applicants that submit 
complete external investigation certifications are awarded Coverdell grants. 

OJP’s response to our follow-up review was again narrow and legalistic. 
While OJP agreed to implement two of the recommendations, it argued that its 
actions were consistent with the terms of the statute. OJP’s position, in 
essence, was that the Coverdell statute required only a certification from the 
grantee, that OJP had complied with this requirement, and that therefore its 
oversight of the program was not deficient. 

We are again troubled by OJP’s narrow view of its responsibilities. We 
believe that OJP’s responsibility extends beyond the bare minimum of 
compliance with the literal terms of the statute. Rather, OJP has a 
responsibilily to ensure that the required certifications are meaningful and that 
grantees actually have the means and intention to foUow through on their 
certifications. This is especially true when, as our reviews have identified, the 
certifications from current grant recipients are incomplete and inaccurate, and 
when the entities certified by the grantees report that they do not meet the 
certification requirement. In short, OJP has a responsibility to effectively 
monitor and oversee the grant program, which includes ensuring that the 
grantees’ certifications are accurate and meaningful. 

In response to our report, OJP has agreed to provide grantees with 
guidance to refer allegations to the certified government entities, and to prepare 
Coverdell program management guidelines to improve the application review 
process. However, based on its past actions, we do not have great confidence 
that OJP will effectively ensure ffiat grantees who receive Coverdell funds 
actually have an entity in place to investigate allegations of serious negligence 
or misconduct substantially affecting the integrity of the forensic results, or 
that such allegations are referred to these entities for investigation. 
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III. other Concerns Related to OJP’s Oversight of Grant Programs 

Our concern with OJP’s administration of the Coverdell grant program is 
exacerbated by OJP’s spotty record of monitoring the approximately $2 - $3 
billion of grants it awards each year. In our reviews, we repeatedly have found 
that OJP lacks adequate financial and programmatic oversight of its varied 
grant programs. Moreover, OJP has yet to develop consistent mechanisms to 
assess the success of its grant programs, raising questions about how 
effectively taxpayer grant funds are being spent. 

OIG audits continue to identify a variety of management concerns 
regarding the OJP’s oversight of grant programs, including problems in the 
grant closeout process, improper use of grant funds, difficulties in meeting 
grant objectives, and poor measurement of grant effectiveness. While these are 
wen known problems, we have not seen significant improvement over the past 
several years in how the Department manages these programs. 

For example, our audits have found: 

• A significant number of grantees either do not submit required financial 
and progress reports or do not submit them in a timely manner. 

• Numerous deficiencies continue to be found in OJP’s monitoring of 
grantee activities, such as not sufficiently reviewing supporting 
documentation for grant expenditures, not establishing performance 
goals for its programs, not ensuring that grantees submit performance 
data to demonstrate that grant monies are being used effectively and as 
intended, and not properly closing grants in a timely manner. 

• Grant funds were not regularly awarded in a timely manner and grantees 
were slow to spend available monies. 

• OIG audits of grants have also resulted in significant dollar-related 
findings. 

Therefore, the OIG has identified grant management as one of the 
Department’s top management challenges for the past 6 years. While it is 
important to efficiently award the billions of dollars in grant funds appropriated 
by Congress annually, it is equally important that the Department maintains 
proper oversight over the grantees’ use of these funds to ensure accountability 
and to ensure that these funds are effective and used as intended. 

Yet, like with the review of the CoverdeU grant program, the OIG has 
encountered a troubling attitude from OJP that it need only impose the 
minimum standards required by statute or regulation and that, in and of itself, 
discharges its responsibilities to ensure effective grant oversight. Moreover, too 
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often the OIG has observed a misplaced emphasis by OJP on awarding grants 
and a lack of a commensurate emphasis on monitoring the grants awarded. 

For example, in addition to the Coverdell reviews, another concern about 
OJP’s grant monitoring practices was identified by our December 2006 audit of 
the Department’s grant closeout process. This audit found that the 
OJP substantially had failed to ensure that grants were closed appropriately 
and in a timely manner, thereby tying up hundreds of millions of dollars that 
could have been used to fund other programs or returned to the federal 
government’s general fund. 

In particular, our audit found that OJP, as well as the Office of 
Community Oriented Policing Services and the Office of Violence Against 
Women, failed to ensure that grants were closed in a timely manner. We found 
that only 13 percent of the Department grants we tested were closed within 6 
months after the grant end date, as required by federal regulation and agency 
policy. Our audit also identified over 12,000 expired grants more than 6 
months past the grant end date that had not been closed. Of these grants, 67 
percent had been expired for more than 2 years. We also found that 41 percent 
of the expired grants we sampled did not comply with grant requirements, 
including financial and programmatic reporting requirements and local 
matching fund requirements. We recommended that the Department improve 
the timeliness of grant closeouts, drawdowns on expired grants, and 
management of unused grant funds on expired grants. 

OJP disagreed with our finding that its practice of allowing grantees to 
draw down grant funds long after the end date of the grant period violated 
federal regulations as weU as prudent grant management practices. Rather, 
OJP’s position was that as long as the expense was incurred during the grant 
period, it would continue to pay the grantee even if the request for funds was 
made years after the end date of the grant. We disagreed with that position as 
a matter of law and as a matter of sound grant management. From our 
perspective, the timely closeout of grants is an essential financial management 
practice to identify any excess and unallowable funds that should be returned 
by the grantee, as well as unused funds that should be deobligated and put to 
better use. 

Since its initial response, OJP has made progress in its grant closeout 
practices. However, we believe it needs to focus additional significant attention 
on this and other grant monitoring issues. 

Finally, in this regard we note that OJP has been slow to staff an internal 
office intended to monitor and assess its thousands of grants. In January 
2006, as part of the Department of Justice Reauthorization Act of 2005, 
Congress gave OJP the authority to create an Office of Audit, Assessment, and 
Management {OAAMj. The purpose of the office was to coordinate internal 
performance audits of grantees and to ensure compliance with the terms of the 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00092 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



89 


grant. The office was envisioned as an effective internal auditing entity that 
would complement the external auditing provided by the OIG. The Act 
provided that OJP could use up to 3 percent of all grant funds each fiscal year 
to fund this oversight office. 

Unfortunately, OJP has made slow progress in staffing this new office 
and in ensuring that its efforts were effective in the 2 years since passage of the 
Reauthorization Act. While it moved around several existing positions within 
OJP to create the office, it has not fully staffed the office and to date has not 
hired a permanent director. OAAM is comprised of three divisions, each 
managed by a deputy director. Only one OAAM division, the Audit and Review 
Division, is close to fully staffed. As of last week, according to OJP, 15 of that 
Division’s 18 planned positions are filled. The Program Assessment Division 
has vacancies in 6 of its 13 positions. In addition, OJP has not hired any of 
the three staff positions for the Grants Management Division. 

Our assessment is that OJP has devoted insufficient effort to ensuring 
that this office is adequately staffed to oversee and monitor OJP grants, despite 
the congressional directive and the importance of OAMM’s mission. 

IV. Conclusion 

In sum, our reviews of the Coverdell grant program’s external 
investigation certification requirement found that OJP has not effectively 
administered this requirement. While complying with the minimum 
requirements of the statute - to obtain a written certification from applicants 
that a government entity is in place to investigate allegations of serious 
misconduct or negligence affecting forensic results - OJP has been reluctant to 
do more to exercise effective oversight over this important external investigation 
certification requirement. These deficiencies mirror other problems we have 
found over the years with OJP’s administration of other grant programs, 
including inadequate monitoring of grantees and failure to adequately staff its 
office that is intended to monitor and assess recipients’ use of OJP grant funds. 
We believe that OJP must improve its oversight of grant programs to ensure 
that the billions of dollars appropriated for important grant programs are 
effectively administered and monitored. 

That concludes my statement and I would be pleased to answer any 
questions. 
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Testimony Before the Senate Judiciary Committee 
January 23, 2008 
Lar^y A. Hammond 
Chair, Arizona Justice Project 

I am pleased to be afforded this opportunity to appear before this Committee to offer the 
perspective of the Arizona Justice Project (AzJP) on the two subjects relevant to this hearing. I 
will first provide a very brief background of the AzJP and its work with respect to the evaluation 
of DNA cases. I will then summarize our Project’s experience with the National Institute of 
Justice (NIJ) in applying for a grant under what has become known as the Bloodsworth Grant 
Program. Finally, I will address our Project’s efforts to encourage greater independent oversight 
of Arizona’s crime laboratories. 

I. The Arizona Justice Project 

The AzJP has been in existence for 10 years. We were founded in 1998 by Arizona 
Attorneys for Criminal Justice (AACJ). Our mission is to seek out and address cases of actual 
innocence or other manifest injustice. From inception, we have relied almost exclusively on 
volunteer assistance from lawyers, investigators, experts and consultants. We have developed 
very substantial relationships with Arizona’s law schools - the Sandra Day O’Connor College of 
Law at Arizona State University (ASU) and the James E. Rogers College of Law at the 
University of Arizona (UofA). We have screened over 2500 inmate cases and have, at any given 
time, approximately 50 cases either in court or in an advanced state of evaluation. Operating on 
an almost entirely pro bono basis, the Project has enjoyed some notable successes, some of 
which are detailed on the AzJP website at www.aziusticeproiect.org . 
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The general topic of the forensic sciences employed by crime laboratories and the more 
specific subject of DNA testing, have been of importance to the Project from its inception. As an 
adjunct to the work of the AzJP, we have offered a course at the ASU College of Law (I have co- 
taught the course along with our ASU faculty coordinator and tireless AzJP case supervisor, 
Professor Bob Bartels). One aspect of the course has focused on biological evidence and the 
work of Arizona’s crime laboratories. Our students have been given DNA tutorials and have 
toured crime jabs. In addition, as discussed in more detail below, post-mortems of exonerations 

have b^en an important part of the Project’s work, and in that connection we have encountered 

I 

some of the more glaring defects in at least one of Arizona’s crime labs. 

Until very recently the Project survived on occasional donations and a small annual grant 
from the Arizona Bar Foundation ($20,000). As a consequence, when we have needed the 
particular expertise of consultants in the DNA field, we have been constrained to seek volunteer 
aid. hi tmth, resource limitations have been a prevailing reality for our Project. The 
administrative hub of the Project has been located within the law firm of Osborn Maledon. The 
firm, which I helped found 13 years ago, has generously provided most of the Project’s 
administrative support (coordinated by my legal secretary, Donna Toland). The firm has borne 
most of the Project’s day-to-day out-of-pocket expenses. Within the last few weeks, thanks to a 
very substantial grant from the Arizona Bar Foundation ($150,000), we have now relocated the 
administration of the Project to ASU where we have a newly selected Executive Director, 
Professor Carrie Sperling, a new part-time administrative assistant, and a development director, 
as well as new offices and other support. These have been very exciting days for everyone 
associated with the Project. 
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0. The NIJ Postconviction DNA Testing Assistance Program (the Bloodsworth Grant Program) 

I am sorry to say that our excitement about the work of the AzJP has been tempered by 
the frustrations that have marked our efforts to obtain a grant from the National Institute of 
Justice - frustrations that have been made all the more unsettling when seen in contrast with the 
often quite creative and helpful relationship we have enjoyed with NIJ’s reviewing personnel. 

At the same time, our cooperative relationship with the other members of the Arizona grant 
application team could not have been more positive. A brief chronology may help illuminate the 
ups and downs of our experience with this grant application. 

The AzJP is not exclusively focused on DNA cases, but as with each of the now more 
than 40 wrongful conviction projects in America, these cases form an important part of our work. 
Sadly, the DNA cases often have proven to be among the most difficult cases our Project 
encounters. Locating and securing the files in these cases - some of which are quite old - has 
often been an almost insuperable first hurdle. The inmate, his/her family, and the former defense 
lawyers often cannot locate and assemble the trial, appeal and post-conviction file. In many 
cases, the prosecutors have been uncooperative in helping our volunteers find the relevant files. 
The same was true of the biological evidence. In those cases in which we have succeeded in 
assembling the file, the cost of obtaining consulting assistance from experts on DNA analysis has 
further slowed our evaluations. Indeed, in many cases, we simply found it necessary to tell 
inmates that we lacked the resources and time to help them. 

All of that seemed to change two years ago when the idea for this grant application began 

/• 

to emerge. The essence of our application (a copy of which is submitted with this testimony) 
called for a unique partnership between our Project, the Arizona Attorney General, and the 
umbrella organization for Arizona’s law enforcement and crime lab community (the Arizona 
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Criminal Justice Commission - ACJC). Three essential ideas emerged that animated this 
application: 

(1) Together we would develop a means of identifying and addressing virtually 
every homicide and sexual assault case in which an Arizona inmate had a serious claim 
of actual innocence that might be confirmed by DNA evidence. The first goal of this 
grant team was to work toward the day when Arizona might be among the first States - if 
not the first State - to be able to say that we had identified and fairly assessed every 
conviction where DNA might allow us to exonerate an innocent person or capture the real 
perpetrator. All innocence projects, and ours was no exception, have relied on word of 
mouth and inmate self-identification to locate the relevant cases. The more systematic 
approach to these cases envisioned by this grant would establish an important precedent. 

(2) The application also contemplated what we believe is an almost 
unprecedented partnership between a project like ours and the State’s chief law 
enforcement .arm. Here the grant contemplated that the Attorney General’s Office would 
actively aid in the location of records and the discovery of DNA materials. The grant 
also contemplated the cooperation on an as-needed basis of the State’s crime labs in 
evaluating evidence and in expediting database searches for matching DNA profiles. 

This cooperation would remove our Project’s greatest single impediment - getting the 
files and materials foundational to determining the existence of a wrongful conviction. 

(3) Finally, each successful exoneration would become the subject of a thorough 
retrospective assessment so that, hopefully, we could jointly identify the underlying 
causes of any erroneous conviction as a foundation for considering possible reforms. The 
Office of the Attorney General and the Justice Project had already begun to do this with 
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respect to two DNA exonerations in our State, and we had all become convinced of the 
utility of these post-mortems as teaching tools for the criminal justice community. 

It would be inaccurate and fundamentally misleading to suggest that these goals, and the 
ideas for how to realize them, materialized in any fully developed way at the outset of the grant- 
seeking process. To the contrary, one of the most positive aspects of our experience with NIJ 
occurred during the early stages of the process. The reviewers at NIJ took sincere interest in our 
application from the very outset. Many of the important details that appear in the final 
application are the result of suggestions made by these reviewers. For example, the suggestion 
that the DNA work be handled out of offices at the ASU College of Law was one that 
germinated during the evaluation process. The idea of generating as a “deliverable” a post 
mortem after every exoneration also matured as we worked with Nil’s staff. The final 
application owes much to the creative and constructive suggestions from the staff at NIJ. 

This makes all the more confusing the sudden decision by NIJ in the summer of 2007 to 
announce to us that our grant application had been rejected - rejected not because of any 
deficiency in the merits of our proposal, but instead because we had been found not to be an 
“eligible” applicant. Not only was the rejection letter from NIJ a great surprise, it was also 
uninformative. It afforded no hint as to why we had suddenly been deemed not to be “eligible.” 
It was not until considerably later in the summer of last year that we learned that the in-house 
lawyers for NIJ had determined insufficient Attorney General Terry Goddard’s certification that 
Arizona had in place “practices” that addressed the preservation of biological evidence. The 
certification is an attachment to the application and to our knowledge it had not been questioned 
prior to the final rejection. If there was a written opinion supporting this determination of 
ineligibility, we were not given it. If there was a further analysis that might explain the sudden 
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about-face, we were not made aware of it. All we were told was that no applicant from any State 
had been deemed eligible and that the decision was not subject to reconsideration. 

This then led to the efforts to amend the Justice Department’s appropriation to clarify the 
eligibility of our application. This too has proved to be both a confusing and disappointing 
process. When the legislation first was signed by the President late in 2007, we were told that 
the legislative change would satisfy the statutory requirements so that our application could be 
funded. The only question was whether the funding would occur immediately or whether it 
might takea few months: Within the last few days, however, we have been told that NIJ now 
expects the grant application process to commence anew. This is another great disappointment 
for our Project . As one might expect, we have been holding a growing collection of inmate cases 
that should be reviewed under the grant. The inmates, their families, the victims and their 
families, are all powerless to do anything to accelerate this process. (At the time of our original 
application we had identified three such cases; there are now 18.) Our Project is equally 
powerless. There have been no changes in Arizona law and practice with respect to evidence 
preservation. The Attorney General’s good faith certification remains in place. Nothing has 
occurred that would call it into question. 

We can say this. The concepts underlying this grant application are good ones. They 
will serve well the public and the criminal justice community. This is a more than worthy 
subject for the Justice Department and Congress to embrace in a nonpartisan manner. If and 
when funded, we are convinced that it will lay the foundation for a unique law enforcement and 
innocence project joint program - one that will realize accomplishments that have yet to be 
achieved in any State of which we are aware. We submit that the grant will also help shed 
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additional light on the issue of evidence preservation. We should know at the end of this grant 
cycle a great deal more whether the “practices” in this area require improvement. 

HI. Independent Crime Lab Oversight 

Our Project is also intimately informed about and interested in the subject of crime 
laboratory oversight. We are aware of, and have followed closely, the crime lab funding 
decisions made by NIJ under the Justice for All Act (JFAA). We are familiar with the Inspector 
General’s Reports on this subject. We are also more than mindful of the irony of Nil’s 
apparently rigorous approach to the eligibility requirements of the Bloodsworth Grant Program 
as contrasted with the less than demanding approvals of crime lab funding under the JFAA. Our 
perspective on the crime lab oversight topic may be worth this Committee’s consideration. 

As we have explained, one of the Arizona Justice Project’s areas of special interest has 
been the retrospective assessment of DNA exonerations to determine root causes of wrongful 
convictions with the hope of encouraging corrective actions that tvill improve the criminal justice 
system in our State. This is an undertaking we have approached in cooperation with the Office 
of the Arizona Attorney General. 

Our most recent port-mortem has focused on the now famous exoneration of Ray Krone. 
Mr. Krone was the 100'*' DNA exoneree, and as such, his case received considerable national 
attention. Mr. Krone was convicted and sentenced to death for the murder of a young female 
bartender in Central Phoenix more than 1 5 years ago. His sentence and conviction were reversed 
by the Arizona Supreme Court; he was tried a second time; convicted again and sentenced to life 
in prison. After serving ten years in prison, three years of it on Death Row, Mr. Krone was 
exonerated by DNA evidence. Most accounts of the case have focused on the flawed use of bite- 
mark evidence and the questions of junk science raised by the State’s reliance on that evidence at 

7 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00100 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



97 


Mr. Krone’s trials. Our examination of the case after Mr. Krone’s release from prison, however, 
has caused our volunteers to examine another important aspect of Mr. Krone’s case - the 
handling and evaluation of biological evidence by the City of Phoenix Crime Laboratory. 

This is not the place to undertake a detailed explication of this phase of Mr. Krone’s case. 
It is, we believe, relevant and important to observe, however, that there were in this case a 
number of items of biological evidence retrieved from the murder scene that (1) were never 
compared by the crime lab, (2) were largely ignored for many years during which Ray Krone 
remained on Death Row and in prison, but which (3) eventually proved to be matches to the 
DNA of a man who lived near the bar. His identity undetected, the real perpetrator continued to 
commit acts of sexual misconduct. There is at least one victim - a 7-year old girl - and possibly 
more victims who mi^t have been spared this man’s criminal behavior had the crime lab 
properly evaluated the hair, blood and saliva left at the crime scene. 

Once the reality of these discoveries became known, the Office of the City of Phoenix 
Auditor recommended that an audit of the Phoenix Crime Lab be undertaken. Arizona had no 
existing agency capable of conducting such an audit, and therefore an ad hoc team of specialists 
in various fields was assembled for this purpose. That group of experts eventually produced a 
report looking at a range of activities of the lab. As one might expect, the examiners were most 
critical of the biological evidence unit. The lab examiner who was involved in the Krone case 
had been dismissed. In several respects relevant to the JFAA, however, the audit of this case has 
ended in a most disappointing way: ( 1 ) the results of the audit have never been made public; (2) 
the auditors’ recommendations have been deemed advisory only; and (3) possibly the most 
relevant original recommendation has been ignored. The auditors thought it important at the 
outset to identify and to re-examine other cases in which this particular examiner might have 
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been involved. In fact, a list of at least some of his cases was culled from the lab’s records for 
that purpose. That recommendation was never carried out. In the absence of a public airing of 
the auditors’ conclusions, it is not possible to determine why, apparently, no remedial action was 
taken. 

It is with this history in mind that we have repeatedly urged the State to develop a system 
of greater and more enforceable control and oversight of crime labs. In 2004, the Attorney 
General’s Office established a DNA Forensic Science and Technology Task Force. In the 
summer of 2006 the AzJP met with several members of that Task Force, including leaders from 
the Arizona Criminal Justice Commission, the Arizona Department of Public Safety’s crime 
laboratory, and the Attorney General’s Office. The central purpose of our meeting was to 
convey our concerns regarding the lack of independent oversight of the State’s crime labs. The 
Justice Department’s Inspector General’s first JFAA Compliance Report had been issued and, 
therefore, the subject of independent oversight was a topic of obvious importance. Our 
discussion sought to highlight the role that laboratory misconduct or negligence plays in 
wrongful convictions. In that connection, we talked about some of the notable cases such as the 
Houston Crime Lab debacle. We also provided examples of legislation pending at that time in 
other states. We urged these Arizona criminal Justice leaders to consider legislative proposals 
that would establish independent oversight and increase the likelihood of detection of 
misconduct and negligence. 

Although it was the intent of the Attorney General to have some defense community 
involvement in the Task Force, by the time the Task Force issued its recommendations in late 
2007 there was no participation from any source other than the law enforcement community. 

The recommendations we suggested are not discussed in the Task Force report. Instead, the 
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principal recommendation of the Task Force called for the creation of an Advisory Committee to 
oversee the State’s crime laboratories. While the Advisory Committee has no ertforcement 
powers and plainly falls short of the independent oversight expectations of Congress in the 
JFAA, it is a step in the right direction. 

The composition of that Committee is one of the most obvious issues. It simply does not 
reflect the breadth and diversity of informed perspectives one might hope to bring to any serious 
oversight undertaking. Although no innocence project or criminal defense representative was 
appointed to that Advisory Committee, the AzJP has been invited to participate as an observer. 

In that capacity, we will continue to urge wider participation by those interested in the 
performance of our crime labs. We expect to continue to suggest that the composition of the 
Committee be expanded to include knowledgeable members of the academic community both 
within and outside of Arizona as well as at least one representative of a private DNA laboratory 
in Arizona. 

IV. Concluding Observations 

We wish to end on a largely optimistic note. We have every reason to expect that the 
DNA post-conviction grant will be funded and that our Project will eventually be able to move 
forward in cooperation with the Attorney General and the Arizona crime labs. We hope that 
within a few months the frustrations and disappointments described in our testimony will be in 
the past and Nil’s confidence in our grant content will be proven well-founded and beneficial to 
defendants, victims, and justice system participants alike in Arizona. 

We also have every confidence in the good faith and cooperative intentions of ACJC and 
the Arizona Attorney General’s Office. Most vrith whom we have spoken in Arizona do not fear 
the kind of independent oversight contemplated by Congress in the JFAA. Indeed, they would 
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welcome it. Most good forensic scientists want to enjoy both the reputation and the reality of 
independence. They also do not fear oversight. It is our hope that these hearings will help us all 
to realize that goal. 
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INTRODUCTION 


methods are as beneficial tx> determining 
^ guilt and innocence as the forensic analysis 
of deoxyriboniudeic acid, or DN.'V. DNA testing 
•allows courts to I'endcr more accurate and reliable 
decisions at the trial phase of criminal proceedings, 
it also creates opportunities to prove innocence. 
Post-conviction DNA testing — te-sting performed 
to examine claims of innocence while an inmate is 
incarcerated — has been used to exonerate over 200 
innocent individuals in the United States. Its benefits 
g'o beyond lieing a potverfui tool to prove the guilt 
or innocence of those claiming wTongftd conviction. 
DNA testing also allows 
the criminal justice .sys- 
tem to prosecute “cold” 
cases and many stare.s vire 
expanding or establishing 
DNA, databanks for con- 
victed felons to find new 
leads in old cases. Post- 
convicdi^n DNiA testing 
contributes to a more 
accurate criminal jirstice 
.system by enl'umcing the 
reliabiliry of conviction.s and allowing wrongfuily 
convicted persons opportunities to prove their claims 
of it.vnocence. 

In the United States, over 200 wrongfully con- 
victed person-s have been exonc.rated through the use 
of post-conviction DNA testing. I'he vast majority 
of these exonerations have taken place since the late 
1990s. More than a dozen of those exonerated have 
seiveii ti.me on death row'. A majority w'erc a.aiMcted 
before D,NA testi.ng could have proven rhetr .inno- 
cence., Post-conviction DNA testing gives those 
who have been wrongftilly convicted an oppormnity 
for relief where there preWously has not been such 
an opportunity, Furrherniore, by diligently testing 
DN,A-based innocence claims, state jiididal systems 
restore public confidence in the ability of the ty^tem 
to cs,)n'ect its own error's and restf>re freedom to those 
who never .should have lost it. 

'file federal government rect^gnized tlie impor- 
tance of post-conviction I.}NA testing with the pas- 
sage -and signing into law of the Innocence Protection 
Act on October 30, 2004.' Included in the Innocence 


Protection Act (IPA) is a po.st-conviccion DN.A, test- 
ing program that authorizes $25 million over five 
years to help states defray tire costs of post-convic- 
tion DNA testing. T'he program is named -after Kirk 
Bloodswortli, the first death row inmate whose inno- 
cence w'as proven by DNA.- 

Mdiile the Innocence Protectiern Act put r.he fetl- 
era! government at the forefront of post-conviction 
DNA testing, there is great room for improvement 
at the state level. In some states, innocent people 
remain imprisoned due to legal ancl bureaucratic 
hurdles that prevent post-conx'iction DNA, testing. 

'I'herc are eight st:ates tiiat 
do not have posr-convic- 
tion ITNA statutes, and 
of the states with post- 
conviction .statul:e.s, many 
limit the conditions under 
w'h i c.h d efen da .n t:s ca n 
petition for DNA testing.'' 
Many state statutes limit 
access to ^>ost-conviction 
DNA t:e.sti.ng by desigivat- 
ing f)n.ly a short period of 
time after .sentencing during which post-convi.ction 
DNA testing can be perfbrrned, or by allowing the 
de.stmction of evidence. In Idaho, for exar.nple, a 
defendant only has one year to file a po.st-conviction 
DNA petition.'*’ Historically, courts ha\!’e litnited the 
amount of rime one can petition for relief because 
“new' evidence” has traditionaiiy become les.s reliable 
as time lapses. DNA testing is different. In fact, DNA 
evidence can last for decades, attd can be useti to 
prove guilt or innocence long after ca.ses close, vt'ith 
great accuracy. Statute.^ drat limit accessibility to .such 
accurate evidence tlrreaten the fairness and accuracy 
of our criminal ju.stice system. 

As DNA testing techniques become increas- 
ingly sophisticated, they allow for the Uisting of more 
kinds of biological evidence and increased acciiracy 
within each test. While earlier DNA resting may 
have produced two samples that appeared con.sistent, 
more recent tests may reveal differences in the two 
genomes. Furtirer, many cases in which the evitlcnce 
w'as too degraded to analyze can now be evalii-atcd 
using better techniques. Ronald Jones, lor example. 
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was convicted in 1989 after Restricrion Fragment 
Length Polymorphism (RFLP) DNA testing could 
not exclude his DNA profile as inconsistent with 
the perpetrator’s DNA. A newer and more accurate 
Polymerase Chain Reaction (PCR) DNA test conclu- 
sively excluded Jones as the murderer.^ 

The time is right for states to follow the federal 
government’s lead in passing comprehensive post- 
conviction DNA testing laws. States with post-con- 
viction DNA statutes that provide barriers to acces- 
sibility of such evidence should revise their laws. 


Robust post-conviction DNA testing statutes ensure 
our justice system will be more lair and accurate. 

While DNA testing has become the new gold 
standard for determining guilt or innocence, it does 
not alone solve the problems of wrongftil convictions. 
The vast majority of criminal cases do not include 
biological evidence that could definitively determine 
the identity of the perpetrator. Still, where such evi- 
dence is available and can provide compelling infor- 
mation about a criminal offense, justice demands that 
DNA testing be conducted. 


RECOMMENDATIONS & SOLUTIONS 


D NA testing is a remarkable technology that 
has developed rapidly since the first accurate 
description of DNA in 1953 by scientists Jame.s 
Watson and Francis Crick. DNA has since emerged 
as a highly reliable source of information in criminal 
trials. It is now so trusted that consistency or inconsis- 
tency between DNA samples from a crime scene and 
a .suspect can convince a jury of guilt or innocence. 

In order to create a more fair and accurate 
criminal justice system, states should enact legislation 
requiring the most expansive use of DNA evidence 
possible. Without post-conviction DNA testing, it is 
likely that the more than 200 DNA exonerees would 
still be in prison today. Some of them would still be 
awaiting execution, if not already executed, for crimes 
they did not commit. The mounting recognition of 
tlie fallibility of the criminal justice .system has led 
most states to pa.ss legislation standardizing proce- 
dures for post-conviction DNA testing. At the begin- 
ning of 2008, ail but eight states have laws addressing 
post-conviction DNA testing. 

Many states’ laws, however, are either too restric- 
tive in granting DNA testing or too lax in their stan- 
dards for preserving evidence. Evidence from a crime is 
too often lost or destroyed, and the windows in which 
a defendant can introduce “new evidence” are often 
unduly narrow, Furtheirnore, most state laws fail to 
provide adequate access to counsel for post-conviction 
DNA testing petitioners. Without adequate (xiunsel, 
many prisoners cannot navigate the complex system for 
requesting testing, are not adequately assisted in meet- 


ing deadlines and standards, or are simply left unaware 
of opportunities for proving their innocence through 
DNA testing. The National Institute ofjustice issued a 
lengthy report designed to help the legal system handle 
requests for post-conviction DNA testing. The chapter 
entitled “Recommendations for Defense Counsel,” 
outlines appropriate steps in filing a petition for post- 
conviction DNA testing, which include but are not lim- 
ited to: (1) gather trial transcripts, laboratory report, 
police reports, appellate briefs, post-conviction briefe, 
and evidence collection lists; (2) investigate and search 
for evidence; (3) send letters to ask custodial authorities 
to preserve evidence; (4) consult with prosecutors; (5) 
obtain executive clemency, (6) decide on a laboratory 
and method of testing; establish a chain of custody; (7) 
and leam the law in the relevant state.^ 

The following reforms will substantially Improve 
fairness and accuracy in our criminal justice system. 
Wrongful convictions stem from a host of flaws in the 
system, but post-conviction DNA testing allows states 
to remedy many of their failures to do justice. 

PRESERVE EVIDENCE 

In order to have a fair and accurate criminal jus- 
tice system, a jurisdiction must not allow premature 
destruction of DNA evidence. Biological evidence 
should be preserved and catalogued by the state 
during the entirety of a defendant’s sentence. Sucii 
evidence should not be destroyed until after the dura- 
tion of the sentence and even then only upon written 
permission from the defendant (or the defendant’s 
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attorney if the defendant is unable to give informed 
consent). The loss or destruction of DNA evidence 
makes any post-conviction relief for the wrongfully 
convicted extraordinarily difficult, if not impossible, 
and jeopardizes the integrity of the criminal justice 
system. The prospect of technological innovation 
also warrants evidence preservation, as the state can- 
not guarantee that improvements in DNA analysis 
will not lead to evidence of innocence in the future. 

EXPANDING ACCESS TO TESTING 

ViTien test results could be probative of guilt or 
innocence, or are relevant to a sentencing determi- 
nation, a defendant must have access to DNA tests 
that were not previously available, regardless of his 
or her plea. There should be no time limitation on 
the petition. If new technology develops chat might 
change the outcome of a test, it is necessary to per- 
form a new test. As testing technology improves, 
innocent prisoners should not be “timed out" of 
their freedom. 

CREATING STANDARD PROCEDURES 

States should enact statutes specifying procedures 
overseen by a court when a defendant files a peridon 
for DNA testing. This necessary reform will reduce 
administrative mistakes, increase efficiency, and cod- 
ify this essential process. In determining whether to 
permit DNA testing, a judge should consider two 
standards. The judge should consider whether testing 
is 1) materially relevant to a claim of innocence; or 
2) whether the results of DNA testing might lead to 


a lesser sentence. If either of these standards is met, 
post-conviction DNA testing should be performed. 

ENSURING ACCURACY AND TIMELINESS 

DNA testing should be performed within a reason- 
able time frame at a laboratory agreed upon by both 
the defendant and the prosecutor. If the parties can- 
not agree on a laboratory, the court should designate 
a testing facility and provide parties with a reasonable 
opportunity to show cause for the court to allow testing 
to be performed at their preferred facility. A defendant 
should have access to independent forensic experts of 
his or her choosing, subject to judicial approval. An 
evidence tracking .system should be implemented to 
allow easy access to evidence at all times. 

PROVIDING ASSISTANCE TO THE INDIGENT 

The legal maze of petitioning for post-conviction 
DNA testing is cumbersome and difficult to manage. 
Indigent defendants petitioning for post-conviction 
DNA testing should have access to an attorney. As 
one scholar notes, “It is difficult to assemble police 
reports, lab reports, and transcripts of testimony that 
are necessary to show that a DNA test would demon- 
strate innocence. Indigent inmates serving hard time 
may not have the resources or access to counsel to 
gatlier the necessary materials expeditiously.”^ Legal 
counsel should be made available to indigent defen- 
dants during the petitioning process. Indigent defen- 
dants should have laboratory and testing fees paid by 
the state so that financial circumstances do not play a 
role in prolonging wrongful incarceration. 


GROUNDS FOR REFORM 

T he number of states with statutes providing 
for post-conviction DNA testing continues to 
increase, even as many existing statutes fail to create 
procedures that make for a fair and accurate post- 
conviction DNA testing program. As of early 2008, 
all but eight states have laws on the books. In 2004, 
passage of the Innocence Protection Act represented 
federal-level recognition of the importance of post- 
con^^ct^on DNA testing. The Innocence Protection 
Act (IPA) allows for the allocation of federal fending 


to states whose programs comply with certain require- 
ments, as set forth in the IPA and as set out in this 
policy review. The passage of post-conviction DNA 
testing statutes acknowledges the serious flaws in our 
system of justice while providing an opportunity to 
increase the credibility and quality of the system. 

PRESERVING EVIDENCE 

While DNA testing is a powerful tool for estab- 
lishing guilt or innocence, key evidence is often lost 
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or discarded after a conviction. 

The Supreme Court has ruled that loss or destruc- 
tion of evidence is not a violation of due process unless 
it is done in an act of bad faith. The “bad faith” stan- 
dard set by the court is very difficult to prove, mean- 
ing that it is equally unlikely that the destruction of 
evidence will be censured. In some states, the destruc- 
tion of evidence is explicitly sanctioned in law. 

After spending twelve years in prison, Kevin 
Byrd was exonerated based on DNA evidence. At the 
time of his exoneration and pardon, then-Govemor 
George W. Bush said he expected Byrd’s exoneration 
to be the fit^t of what would be many re-examinations 
of old cases using preserved DNA evidence in Harris 
County. Within a week of Air. Byrd’s pardon, evidence 
custodians at die Harris County Clerk’s office willfully 
destroyed at least fifty old rape kits in storage.^ The 
destruction of these kits was legal under Texas and 
federal law, making it almost impossible to prove that 
the destruction was an act of “bad faith.” Mr. Byrd’s 
own evidence was slated to be destroyed before it was 
tested. lATiether due to a filing error or an unknown 
party’s intentional intervention, his evidence was 
saved, and it proved his innocence. In October 2007, 
the Denver (Colorado) Police Department admitted 
to destroying ninety percent of all evidence in sexual 
assault cases before 1995.^ Statutes requiring preser- 
vation of evidence would significandy expand oppor- 
tunities to correct otherwise irreversible errors. 

The Innocence Protection Act, passed by Congress 
in 2004, mandates that biological evidence be pre- 
served in all federal cases. State cases oumumber fed- 
eral cases fifteen to one, and the vast majority of federal 
cases do not include DNA eMdence at all. Currendy, 
all but .seventeen states (and die District of Columbia) 
lack statutes requiring the preservation of evidence 
throughout an inmate’s incarceration.’*^ Even in many 
states with evidence preservation statutes on the books, 
the situation could be improved. Rules regarding the 
preservation of evidence are often i^ored. In New 
York Qty, for example, despite the support of prosecu- 
tors for post-conviction DNA testing, such testing did 
not happen in several cases because evidence had been 
lost.” States must enact a system requiring that evi- 
dence be preserved throughout an inmate’s sentence. 

States should also require that the chain of cus- 
tody over DNA evidence be documented as long as 
evidence is preserved. It is essential to preserve DNA 


evidence, but it is also essential to ensure that DNA 
evidence is readily available and has not been tam- 
pered with or otherwise altered. Requiring careful 
documentation of the chain of custody provides an 
audit trail to prosecutors, defense counsel, and law 
enforcement and ensures that evidence is accessible 
to inmates wishing to test their claim of innocence. 

EXPANDING ACCESS TO TESTING 

Limiting access to post-conviction DNA testing 
by excluding defendants who confessed or pled guilty 
undennines the fairness and accuracy of the criminal 
justice system. Evidence has shown that many false 
confessions and even some plea bargains are obtained 
from innocent people.’^ Nearly a dozen of the more 
than 200 wrongfully convicted people in the United 
States initially pied guilty, and a full quarter of those 
persons exonerated by DNA evidence confessed to 
crimes that they did not commit.” Defendants must 
be permitted to petition for post-conviction DNA 
testing regardless of their pre-trial plea or confession. 

Because DNA testing technology continues to 
improve, there must also be no time limitations on 
when defendants can reque.st testing. There are many 
reasons not to impose such limitations. Without 
proper preservation requirements, exculpatory DNA 
evidence might only be found after many years have 
elapsed.’'’ Technological developments have also led 
to more accurate DNA tests that can exclude suspects 
where previous tests could not. The original method 
used to test DNA, Restriction Fragment Length 
Polymorphism (RFLP) analysis, matched a suspect 
to DNA at the race of one in many millions, but 
required relatively large and well-preserved samples 
and took up to six weeks to analyze. 

Later de\^lopments led to tests that could be per- 
formed on much smaller samples; the short tandem 
repeat (STR) test, which is now the most common 
type of DNA testing, was developed in the late 1990s. 
STR tests are both very sensitive (i.e. they can be used 
with small samples) and, with match rates of up to one 
in a trillion, are even more accurate tlian the older 
RFLP tests. STR tests have proven the innocence 
of wrongfully incarcerated individuals who could 
not be excluded as the source of crime-scene DNA 
by previous types of testing.” Time limitations on 
when wrongfully convicted person.^ can petition for 
DNA testing do not reflect technological changes that 
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have already occurred. They can also deny justice for 
wrongfully convicted persons whose DNA evidence 
can only be tested after a time limitation has passed. 

CREATING STANDARDIZED PROCEDURES 

The post-conviction DNA petitioning process 
must be clear and manageable. In many states, the 
requirements to initiate testing are extraordinarily 
complex. In states without testing statutes, the deci- 
sion to give a defendant access to DNA testing lies 
in the sole discretion of the judge. Because DNA 
testing is relatively new, there is often litde precedent 
for judges to rely on in determining whether to 
grant petitions for DNA testing.^^ Judges oftentimes 
will look to the prosecution for guidance. Because 
prosecutors regularly oppose post-conviction DNA 
testing, judges are likely to oppose it as wellJ^ Even 
though the prosecution and the defense may disagree 
about the meaning or value of DNA evidence in 
particular cases, our system of justice should provide 
access to reliable evidence as rapidly as possible. 

The Innocence Protection Act specifies that post- 
conviction testing should be performed “if it may 
produce new material evidence that would raise a 
reasonable probability that the applicant did not com- 
mit the offense.”^* Senator Patrick Leahy, sponsor of 
the IPA, commented that the standard reflects “the 
principle that the crimina! justice system should err 
on the side of permitting testing, in light of the low 
cost of DNA testing and the high cost of keeping die 
wrong person locked up.”’''' 

WTiiie there are a number of states that require 
defendants to simply show that post-conviedon DNA 
testing could provide new, relevant evidence, tliere are 
also many that require defendants to prove that DNA 
testing would provide a favorable outcome that would 
show conclusively that the defendant is innocent. 
Standards such as the latter make it difficult for indi- 
viduals to successfully petidon for testing because few 
courts or juries rely entirely on one piece of biologi- 
cal evidence for a conviction. Such statutes create an 
unreasonable burden for wrongfully convicted people 
who need DNA testing to prove their innocence. 
States should follow the federal model for allowing 
DNA testing, which is less cumbersome and allows 
more wrongfully convicted persons opportunities to 
prove their innocence. 

ENSURING ACCURACY AND TIMELINESS 


Laboratories should be subject to substantive 
Independent oversight and accreditation require- 
ments to ensure that their work is fair and accurate. 
Ideally, a laboratory would be approved by a state-run 
oversight board. A good oversight program should 
take steps to ensure ffiat testing and analysis practices 
are conducted effectively, reliably, and accurately, in 
accordance with the highest scientific standards. To 
best emsure the objectivity of forensic analysis, labo- 
ratories should be independent from the jurisdiction 
or control of law enforcement or any prosecutorial 
body. Some states have already adopted this particu- 
lar reform.^*’ Furthermore, defendants should have 
access to independent, private labs if they wish, sub- 
ject to judicial approval.^’ 

Tlmeline.ss requirements are an essential compo- 
nent of any comprehensive post-conviction statute. 
Statutes that require DNA testing to be done “as 
soon as practicable,” such as North Carolina’s, are 
good models.^^ States can ensure that rapid testing 
is practicable by eliminating any backlog of evidence 
waiting to be tested. 

PROVIDING ASSISTANCE TO THE INDIGENT 

The complexity of the petitioning process in 
many states requires that legal counsel be provided 
to defendants. The task of uncovering what evidence 
is still in existence — let alone what could be used to 
help prove a person’s guilt or innocence — is difficult 
for experienced advocates. Relegating this job to 
defendants reduces the possibility of exoneration for 
innocent individuals. Without a lawyer, many defen- 
dants may not know the full extent of their rights 
for post-conviction DNA testing. They may assume 
that their time for testing has run out, or that their 
DNA samples have been discarded. For a defendant 
without a lawyer, the nominal ability to petition 
for post-conviction DNA testing will be practically 
meaningless. 

The state should pay for DNA testing if the 
defendant is Indigent. Generally, states that have 
post-conviction DNA laws have been reasonable 
about providing testing to ail inmates deemed eligible 
regardless of financial circumstances, but some state 
statutes are silent on the matter. If an individual can- 
not pay for DxNA testing themselves, the state has an 
obligation to cover the costs. 
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THE LEGAL LANDSCAPE 


W hen DNA evidence was first introduced into 
the criminal justice system, many regarded it 
as a powerfiil tool to assist prosecutors in convicting 
and incarcerating the guilty. DNA evidence has also 
gained attention as a remarkable method of proving 
the innocence of the wrongfully convicted. DNA 
plays a vital role in exonerations, thus it is important 
to understand how this issue has developed in the 
legal field and the consequent impact of the judicial 
debate on post-conviction DNA testing. 

FEDERAL APPROACH TO POST-CONVICTION 
DNA TESTING 

By 1996, post-conviction DNA testing had become 
a prominent issue in the legal community. As a r^lt, die 
U.S. Department of Justice published a report defiling 
the stories of twenty-eight men who were exoner- 
ated based on post-conviction DNA testing.^-’ TTie 
report drew serious attention from both the scientific 
and the criminal justice communities. Consequendy, 
Attorney General Janet Reno established the National 
Commission on the Future of DNA Evidence “to iden- 
tify ways to maximize the value of DNA in our criminal 
justice .system” and to provide recommendations for 
proseaitore, defense attorneys, and judges on how to 
handle requests for post-conviction DNA testing.^*^ 
While these standards were only recommendations and 
not law, they provided guidance that ultimately shaped 
some state legislation and, when not mandated by stare 
law itself, were adopted by many prosecutors’ ofiSces.^^ 
Li 2000, Senator Patrick Leahy introduced the 
Innocence Protection Act (IPA) in Congress. While 
the IPA incorporated many of die recommendations 
promulgated by the Justice Department Commission, 
it also put forth unique standards aimed at addressing 
weaknesses in the Commission’s recommendations. 
Most notably, the IPA proposed a uniform national 
standard for access to DNA testing and for procedures 
that courts should foOow when confronted with exculpa- 
tory post-conviction DNA evidence.’^ On October 30, 
2004 the IPA was signed into law as part of the Justice 
for .All Act, Among other provisions, the IPA provides 
access to post-comiction DNA testing in federal cases 
and, with some exceptions, prohibits the destniction 
of DNA evidence in a federal case while a defen- 
dant remains incarcerated."' The IPA also <^tablish^ 


the Kirk Bloodsworth Post-Conviction DNA Testing 
Program, which awards grants to states in order to help 
defray the costs of post-conviction DNA testing.^® 

COURTS' APPROACH TO POST-CONVICTION 
DNA TESTING 
Supreme Court 

Lower courts have looked to the Supreme Court 
for guidance over the issue of DNA preservation, 
specifically in California v. Trombetta and Arizona v. 
YorngbloodP While both cases present doctrines that 
define when due process mandates evidence preserva- 
tion, the cases differ on how to determine when die 
destruction of evidence constitutes a violation of a defen- 
dant’s right to due process. In Trornbetta, the Supreme 
Court formulated a test that focuses on the probative 
value of the destroyed evidence and whether apparent 
exculpatory value existed in that evidence before it was 
destroyed. On the other hand, in Youngblood, the test is 
not centered on the probative value of the destroyed 
evidence but rather on the government’s actions and 
the circumstances surrounding the destruction of the 
evidence. The Youngblood ruling held that due process 
is not violated unless the defendant can show that the 
loss or destniction of evidence is an act of “bad frith.” 
The bad frith standard is nearly impossible to prove; 
the three dissenting Justices in the case pointed out that 
the line between good frith and bad faith is often dif- 
fiailt to judge. Proof that the party responsible for the 
destruction of evidence acted in bad frith has been elu- 
sive for most defendants. In the twelve years following 
the ruling, only tliree decisions were published in which 
a judge ruled that bad frith was a factor, thus violating 
the defendant’s right to due proce.ss.^^^ 

Federal Circuits 

Although circuit courts have been reluctant to 
address tlie issue of requests for post-conviction DNA 
testing, one case in particular demonstrates the need 
for legislative action to ensure proper procedural 
safeguards. In Harvey v. Horan, petitioner Harvey 
requested access to the biological evidence in his case.^^ 
Although the evidence had been previously tested 
using the procedures that were available at the time of 
his trial in 1990, Harvey sought access to the evidence 
in order to have it retested using more advanced tech- 
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nology. The Fairfax County Commonwealdi Attorney 
refused to turn over the evidence. The Fourth Circuit 
upheld the Coiimionwealth’s Attorney’s action, hold- 
ing that Harvey’s request for post-conviction DNA 
testing did not apply to the limited purposes of section 
1983 claims under U.S. Code, which are intended to 
redress constitutional and federal statute violations, 
neither of which Harvey claimed were violated. 
While the Fourth Circuit denied Harvey’s request, 
the court noted that criminal defendants should not 
be precluded from “availfing] themselves of advances 
in technoiogy.”^^ The court further stated that “if this 
enddement is to be conferred, it should be accom- 
plished by legislative action rather than by a federal 
court as a matter of constitutional right. 

State Courts 

New York State courts were among the first to deal 
with the issue of how to classify requests by inmates for 
post-conviction testing and to provide post-conviction 
DNA testing by statute. In 1990, the New York Court 
of Appeals held in Dabbs v. Vergari chat petitioner 
Dabbs wa.s allowed to conduct post-conviction DNA 
testing, finding diat Dabbs’ request should be treated 
as a post-conviction motion for discovery.^ ^ The court 
pointed to Brady v. Maryland noting that “notwitli- 
standing the absence of a statutory right to post-con- 
viction discovery, a defendant has a constitutional right 
to be informed of exculpatory information known by 
the state.”’'' Based on the DNA evidence, which ren- 
dered exculpatory results, Dabbs was exonerated nine 
years after his trial conviction.^^ Following Dabbs the 
New York Court of Appeals held in People v. Callace 
that while Brady was not applicable to Callace’s case, 
post-convicfion DNA testing could l>e classified as 
“newly discovered evidence” since DNA analysis was 
not available for the defendant at the time of trial.^^ 

After Dabbs, other states began dealing with the 
issue of requests for post-conviction DNA resting. 
In 1991, the New Jersey Superior Court Appellate 
Division granted the defendant in State v. Thmm the 
chance to conduct post-conviction DNA testing based 
on recent developments in the scientific and judicial 
community.’^ In 1992, Indiana’s Appellate Court held 
in Sewell v. State"^^ that the defendant was entitled to 
post-conviction DNA testing based on the fact that 
the defendant did not have access to the testing at 
trial, and in Cmimonweakh v. Brison,‘^^ Pennsylvania’s 


Superior Court vacated the defendant’s conviction, 
and ordered the state to conduct DNA analysis. In 
1995, in Mebane v. State, the Kansas Court of Appeals 
followed similar reasoning as the court in Callace, 
holding that the defendant was entitled to post-con- 
viction DNA testing since the evidence was “new.”"^^ 
Requests for post-conviction DNA testing ini- 
tially proceeded on a case-by-case basis. Some courts 
classified the post-conviction DNA testing as newly 
discovered evidence while others did not, especially in 
cases in which the defendant could have had access to 
testing at the time of trial. For example, in 1995 the 
Iowa Supreme Court held in Whitsel v. State that post- 
conviction DNA testing was not newly discovered 
evidence since some form of testing existed at trial but 
the defense failed to use The court noted that in 
order for evidence to be considered newly discovered, 
the evidence must not only be relevant but also likely 
to change the case’s outcome. Even courts which had 
previously held that requests for post-conviction DNA 
testing constituted “newly discovered evidence,” such 
as the New York Court of Appeals held in 1993 in 
People V. Kellar, ruled that it was not new evidence 
when some form of testing existed at the time of trial, 
but the defense did not use it.'^ 

Illinois, the second state to provide post-convic- 
tion DNA testing by statute, also contributed sig- 
nificantly to case law in favor of a defendant’s right to 
post-conviction testing. In 1996, in the case of People 
V. Washington, the Illinois Supreme Court found that 
evidence that is newly discovered which .shows a 
defendant is actually innocent is within the jurisdic- 
tion of the court as a matter of due process.'^^ 

In 1999, tlie South Dakota Supreme Court wa.s 
also confronted with the issue of requests for post- 
conviction DNA testing in jenner v. Dooleyf^ The 
petitioner, who was convicted of murder and sentenced 
to life in prison, moved for post-conviction discovery 
in order to obtain acxress to evidence that had been 
microscopically examined during his trial, but had 
not been tested using DNA analysis. Because South 
Dakota lacked a statute which established a proce- 
dural right to post-conviction testing, the court had to 
promulgate a judicial rule. The court denied Jenner’s 
petition for post conviction DNA testing, finding “no 
likelihood diat a favorable DNA test result of the hair 
and blood evidence would produce an acquittal were 
Debra [Jennerl granted a new trial.”'’’ 
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BENEFITS & COSTS 


A s with any good policy, the benefits of post- 
. conviction DNA testing statutes outweigh the 
costs. While post-conviction DNA statutes require 
states to incur initial costs, the costs are minimal and 
could end up saving money in the long run. 

COSTS OF WRONGFUL CONVICTION 

The most obvious cost of a judicial system with- 
out post-conviction DNA testing is the denial of 
justice for innocent prisonet^. Many exonerees lose 
more than years of their life behind barsj they also 
lose their sense of security. Anthony Robinson, who 
served ten yean; in prison for a crime he did not 
commit, carefully records his location and activities 
throughout the day, and he believes that dressing 
well might help prevent a second false identifica- 
tion: “Since the incident occurred, I’ve taken on the 
affectation of maldng sure Tm presentable when I go 
somewhere. ...Very rarely is somebody going to say: 
‘He was wearing a shirt, a tie, a pair of slacks, and 
some hard-soled shoes.’ That’s not the description 
they’re going to use to grab you.”"^^ Tim Durban, 
another wrongfully convicted man exonerated by 
DNA, fantasizes about wearing a global position- 
ing device at all times so he can prove his innocence 
if he is wrongly accused again.*^*^ Roy Criner, who 
served ten years in jail before DNA testing proved 
his innocence, worries that if he spits on the ground 
“they’ll scrape that up and put it on a crime scene.”-'*^ 
Such stories make clear that the damage of wrong- 
ful conviction does not disappear upon release, but 
continues to affect the well-being of those who have 
suffered injustice long afterward. 

Families of the wrongfully convicted also bear an 
intense burden. While Clarence Elkins spent seven 
years in prison after being wTongftilly convicted, his 
wife, Melinda, led a public campaign to uncover the 
tnith, and his two sons assigned themselves night 
watchmen duties at their home because they were 
afraid that the real killer might come to silence their 
mother.^^ Wrongful convictions also prolong and 
exacerbate the suffering of crime victims and their 
families. Jennifer Thompson, who was raped when she 
was twenty-two years old, was absolutely certain that 
her rapist was Ronald Cotton, who spent more than 
ten years in jail before being exonerated by DNA test- 


ing. Hiompson, who identified Cotton in several line- 
ups, suffers from a deep sense of guilt for hei- part m 
Cotton’s lost years: “Ronald Cotton and I are the same 
age,” she now says, “so I knew what he had missed dur- 
ing those eleven years. ...I live with constant anguish 
that ixty profound mistake cost him so dearly.” 

Each time a person is wrongfully convicted, the 
actual perpetrator remains free to commit more crimes. 
Peter Neufeld, co-founder of The Innocence Project, 
reports that in forty percent of the cases handled by 
The Innocence Project, DNA testing both exoner- 
ates the innocent and identifies the actual perpetrator. 
Furthermore, he says that “[i]n every single one of 
those cases, tliat perpetrator had conunitted violent 
crimes in the intervening years.” Every wrongful 
conviction undennines the justice and fairness that 
citizens expect from the American judicial system. 

Wrongful convictions undermine the public’s 
faith in law enforcement. Trust in the criminal justice 
system i.s vital to the rule of law and democratic gov- 
ernance. Enabling those who were wrongfully con- 
victed to bring their DNA-based claims to the court 
restores confidence to the justice system. 

BENEFITS OF REFORM 

Post-conviction DNA testing provides an out- 
let — often the only outlet — through which defen- 
dants can prove their innocence. If a piece of retested 
evidence reveals a new DNA profile that does not 
match the petitioner’s, not only can the defendant be 
released or at least re-tried, but the new profile can be 
run through the FBI’s nationwide DNA database, the 
Combined DNA Index System (or CODIS). If the 
true perpetrator has been arrested since 1994, when 
the DNA Identification Act passed, his DNA may 
be in the database, enabling police officers to iden- 
tify him with a so-called “cold hit.” Conversely, if a 
defendant was convicted before 1994 and has a piece 
of evidence retested, his DNA will be added to die 
database. Even if the results are in his favor and he is 
exonerated of the crime for which he was sentenced, 
his DNA can be tested for other unsolved crimes. 
This system not only achieves further cold hits, but 
it also deters defendants who have committed crimes 
from wasting state resources by frivolously petition- 
ing for testing. 
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.1 record of the cases In which defen- 
dant'' ha\c iH'cf' wrongluliv con'.dcfed, incarcerated, 
asv! tlnasf', c\>'rk'niicd iirovides law enforcement 
idlicial,'- widi i!na!iiai)ie data that can aid in the pre- 
\cn!;oi; n| further wronghil convictions. Interested 
inenihcr'i of the prosecution and police can ana- 
h, 'C \crilias that post-conviction DNA testing have 
lAcrtnr.u'u afrtr conviction to recognize trends tliat 
pittpo'.nt weaknesses in their investigation strategies, 
(iunectiug these wcsiknesses can create a more fair 
■and accurate criminal justice st^tem, biit also raises 
the credibility of law enforcement officers. Readily 
available post-conviction DNA 
resting will increase the htirncss 
of the justice system, as well as 
piililic faith in. the fairness of the 
justice system. 

Each DNA exoneration 
demonstrates that at some ea.r- 
lier point, our crirninal justice sy^stem failed another 
individual, llowever, it is even more important to 
public con.(idence in the criminal justice system that 
tlie w'rongfaily convictetl he able to make their DNA- 
based cavSe. When we fail to make post-conriction 
DNA testii'ig widely and readily available, we signal 
that we are not interested in providing justice to those 
wlio previoitsly were denied it. When we invest in 
readily available and effective post-coTiviction DNA 
testi.ng, we can. revoke tiie unjust seizure of !ibert>' in 
wro.ngful convictions, .l^lach exoneration that ei^ables 
those wdio w^ere wronglully convicted to bring their 
DNA-based claims to the court restores some mea- 
sure of public confidence — and some measure of 
trustworthiness—to our justice s>'srem. 

COSTS OF REFORM 

Tlie main costs of post-conviction DNA testing 
reform are threefold; the co-sts accrued by the time 
judges and c!.er.ks spend in court, the lalxiratory testing 
i'ecs, and the physical .space lo store forensic evidence. 

In the fii'st category, it is worth mentioning that 
some defcjid.mis jictirion for DNA testing regardless 
id \Uicthc! or ni)t a Liw specifically provides for it, 

I 'me to ihe lack of cic.ir procedure, these post-convic- 
tuu pctiri(nw require a good deal of time and 

su'-omves. \ strong p(,)st-conviction statute provides 
osiiic- and peiitioners with a list of guidelines to 
".Uwjuilinc and sinipliti’ the process. Thus, the cost of 


compensating judges and clerks for their time i.s itiore 
manageable than it might at first appear. 

DNA testing costs range widely, dtq>ending on the 
method used. 0.n average, the costs are sui-prisingly 
low. A representative of the Iowa Division of (kiminai 
Investigation said that the a\'erage test, incksding 
personnel costs, co.mes out to I'he \’lrg:inia 

Department of P.lanning and Budget estiinateti that 
each test w^ould cost $35 iri rhetr fiscal analysis of a 
proposed post-conviction DNA resting 

Most of the expense fi'orn post-con\iction testing 
will be front-heavy for tw?o reasons. Fii'si, a.s p?'e- 
comicrion DNA testing becomes 
.standard procedure, there will 
be fewer defendants petitioning 
for relief. Because of continued 
technological innovation, those 
more recently i.nt:.a.rcerated will 
certainly sti.ll petition — as they 
should have the right to-— but once t.h.c backlog is 
cleared, tire in.friix of petiti.ons will slow, In New York'., 
for example, tlie state received petitions front only 100 
inmates during the first seven years of its post-con\'ic~ 
tion DNA. statute.^'’ Second, as with most technologj^ 
even the most e.xpensj.ve DNA te.sts are beco.ming 
cheaper as the technolog)^ mactires anti becomes tno.i'e 
widely u.sed. 

Finally, securing proper lacilities anti space for 
scoring evidence during the length of a defendant's 
incarceration will incur costs as well, The price of 
expanding the storage of forensic evitience will vary 
from state to state, depending on how inclusive their 
current procedures of retaining evidence are. The 
state of Texa.s determined that the increased costs 
of an identical program w'ouid “not have any sig- 
nificant fiscal impact on (I'.)epa.rtm.ent of Cfrimi.na! 
Justice] agency operations.”^' Contrary to popular 
belief, not all DNA evidence requires expensive 
refrigeration units. Rather, most DN.A evidence 
can be safely stored at room tenipcrarure, as long 
as the temperature is consT.ani and the air i.s d.ry.^^ 
Furthermore, because .scientists can conducl fiNkk 
tests on microscopic pieces of evidence, c\idci tc 
custodians only? need preseive the parts {)!• 
that contain DNA matter. Siratids of h ’u •>waks i/ 
fluid, and clippings from Lurnnents do nr^t nk in 
nearly as much room as the pounds of nau - >1 cs tin.; 
many? jurisdictions retain. 


' 31'. 1* l' O.3'''VI''Ti0^s 
,, , I n', ti'o puLilic':. 
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PROFILES OF INJUSTICE 

Kirk Bloodsworth's Story 

Although no physical evidence linked him to the 
crime, Kirk Noble Bloodsivorth was convicted of 
raping and murdering Dawn Hamilton in 1 984, 
and he was setitenced to death hi Maiyland's gas 
chamber. In 1993, DNA testing proved Blooiwortb^s 
innocence. A decade after BloodswonNs exoneration, 
the state attorney's office finally compared DNA 
ftom the victim 's clothes to DNA in state and federal 
databases of convicted felons. They found a match and 
the real killer confessed. 

D etectives William Ramsey and Robert Capel 
were in charge of investigating the rape and 
murder of nine-year-old Dawn Hamilton. Two boys, 
a ten-year-old and a seven-year-old, saw Dawn 
walk into tlie woods with a white, tall, thin, blonde, 
mustachioed man. Capel interviewed each boy on 
the evening the crime occurred. Using templates 
of facial features, a severely limited and unreliable 
method, the ten-year-old boy helped Capel create a 
composite of the man. The boy asked to change sev- 
eral features, but Cape! did not call in a freelance art- 
ist because his office wanted to release the composite 
to the public immediately.^^ When they released 
the sketch, the detectives were inundated with tips 
from people claiming to know men resembling the 
suspect. Most leads were never adequately pursued, 
including one linking the man in the sketch to a man 
wanted for a series of rapes in the Fells Point area of 
Baltimore.^^ 

Two weeks into tlieir search, witli public pre.s- 
sure mounting to find the assailant, Ramsey and 
Capel had targeted Kirk Bloodsworth. Blood.sworth 
was a former marine with no criminal background. 
Wliiie he lived near the crime scene and had left the 
Baltimore area shortly after the crime was committed, 
he was shorter, stockier, and ruddier than the descrip- 
tion of the suspect. Ramsey and Capel questioned 
and photogiaphed Bloodsworth, who maintained 
his innocence. When detectives presented a photo 
spread to the two boys, the ten-year-old identified 
Bloodsworth, but said that Bloodsworth had more 
red in his hair than the man he saw with Dawn 
Hamilton. The seven-year-old did not identify any 
of the men.'^^ The identification by the ten-year-old 


•witness was enough for Bloodsworth to be arrested 
and brought to trial in February of 1985. 

Despite extensive investigation, no physical evi- 
dence tied Bloodsworth to the crime. 

The FBI also tested the rape kit from die crime. 
Although the medical examiner performing the autop- 
sy identified spermatozoa on ffie cotton swabs, the 
FBI forensic laboratory determined that no semen was 
present. The FBI’s serology expert made markin^^ on 
the victim’s underwear circling and pointing to vari- 
ous stains, but he was unable to detect any semen on 
the underwear or shorts. One of the markings on the 
underwear, a black arrow, pointed directly to the stain 
that exonerated Bloodsworth itine years later.'^- 

Bloodswordi was convicted of first degree mur- 
der, sexual assault, and rape on March 8, 1985, largely 
due to eyewitness testimony. The judge sentenced 
him to death, and Bloodsworth lived on death row for 
more than a year. 

But on July 29, 1986, the Maryland Court of 
Appeals reversed Bloodsworth’s conviction, citing 
the failure of the prosecution to folly comply with 
pretrial discovery laws. The prosecutors failed to dis- 
close information about several suspects in the case, 
one of whom was eventually charged with die crime. 
Bloodsworth was retried, and again convicted of the 
crime he did not commit. Bob Morin, the attorney 
ultimately responsible for Bloodsworth’s exoneration, 
said that the investigation “was not a flawless investi- 
gation. But a lot of the flaws in the investigation got 
played out in front of the jury, not once bur twice. 
The judge in. Bloodsworth’s second trial sentenced 
him to two consecutive life sentences. 

Bob Morin agreed to take Bloodsworth’s case 
in 1989, even though he knew it would be difficult 
to get another trial. In April of 1992, Bloodsworth, 
who worked in the prison library and had read about 
DNA solving crimes in England, urged Morin to 
have the evidence from the crime scene tested. 
Although the physical evidence could have been 
legally destroyed after Bloodsworth’s conviction, the 
judge from Bloodsworth’s first trial had kept tiie evi- 
dence in a cardboard box in his chambers. Morin 
sent the evidence to a highly renowned DNA scientist 
and paid for the test from his own pocket.^^ 

In April of 1993, DNA testing proved that the 
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semen on Dawn Hamilton’s underwear did not come 
from Kirk Bloodsworth. Morin informed the state 
attorney’s office of the test results, but the prosecu- 
tors insisted on performing their own DNA test to 
confirm the results. Bloodsworth spent two additional 
months in prison waiting for the state’s results. 

Bloodsworth was released from prison on June 28, 
1993. Even after his release, the state attorney’s office 
did not apologize or acknowledge Bloodsworth’s 
innocence. Sandra A. O’Connor, Baltimore County 
State’s Attorney, told reporters: “I’m not prepared to 
say he’s innocent. Only the people who were there 
know what happened. 

The state’s reservations about Bloodsworth’s 
innocence lingered until September 2003. Although 
Maryland State Police established a state database 
containing DNA samples of convicted felons from 
both state and federal records in 1994, the Baltimore 
county state’s attorney’s office foiled to submit the data 
from Dawn Hamilton’s case despite pressure from 
Kirk Bloodsworth and the public.^^ When they finally 
did, nearly 20 years after the crime and 10 years after 
Bloodsworth’s exoneration, they found a match. The 
real Idilcr, Kimberly Ruffher, pled guilty to the crime. 

Ruffner was, in fact, die man who had been want- 
ed for a series of rapes near Baltimore in the summer 
of 1984. He was also one of Kirk Bloodsworth’s fel- 
low inmates in the Maryland state penitentiary. Ann 
Brobst, the attorney who prosecuted Bloodsworth in 
both trials, delivered the news to Bloodsworth. 

In 2000, Senator Patrick Leahy of Vermont 
invited Kirk Bloodsworth to speak before the Senate 


about the Innocence Protection Act. Part of the 
IPA, the Kirk Bloodsworth Post-Conviction DNA 
Testing Program, authorizes $25 million over five 
years to help states pay the costs of post-conviction 
DNA testing. 

As part of his testimony before the Senate, Kirk 
Bloodsworth gave voice to the grief that comes from 
wrongfiil conviction; 

“Did the system work? I was released, but 
only after eight years, eleven months, and 
nineteen days, all that time not knowing 
whether 1 would be executed or whether I 
would spend the rest of my life in prison. My 
life had been taken from me and destroyed. 

1 was separated from my family and branded 
the worst thing possible — a child killer. I can- 
not put into words what it is like to live under 
these circumstances... Did the system work? 

My family lived through this nightmare with 
me. My father spent his entire retirement 
savings. As a result, he cannot retire and must 
work on and on. My mother, whom I loved 
and stood up for me — stood right beside me 
the entire time — died before I was released. 

...I was not allowed to go to her funeral. 

Kirk Bloodsworth now works as a program 
officer for Tlie Justice Project, and spends his time 
traveling around the country to speak about the need 
for expanded post-conviction DNA testing and the 
dangers of wrongfril conviction. 


Clarence Elkins' Story 

Clarence Elkins served seven years of a life sentence 
for a crime he did not commit, hi spite of exculpatory 
post-convictio7i DNA tests, the court denied his motion 
for a netv trial. Elkins ii'asfmally exonerated after he 
mailed a cigarette butt from a fellow prisoner to bis 
lawyer. The DNA from the cigarette ?natched DNA 
found on both victims. 

I n June 1998, an intruder raped Clarence Elkins’ 
six-year-old niece, Brooke Sutton, and raped and 
murdered her grandmother (Elkins’ mother-in-law), 
Judith Johnson. When Sutton regained consdousn^ 
hours after the crime, she ran to a neighbor’s house for 


help. The neighbor, Tonia Brasiel, who later became 
part of the investigation, was slow to respond, leaving 
the traumatized child out on her porch before driring 
her home. Despite the child’s report of the murder, 
Brasiel foiled to c-all the police or an ambulance. 
When Elkins’ niece finally did speak to investigators, 
she identified the murderer as “Uncle Clarence.” 

Detectives collected strands of hair from the crime 
scene, but mitochondrial DNA testing proved that 
the hairs were not from Elkins. Vaginal swabs from 
Johnson and traces of DNA from Sutton’s underwear 
also foiled to link Elkins to the crime. 

But Sutton’s eyewitness testimony was enough 
for investigators to pursue Clarence Elkins. Four days 
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after tiie attack, he was arrested and charged widi At the time of the crime, Mann was living with 

murder, attempted aggravated murder, rape, and feJo- Tbnia Brasiel, the neighbor to whom Elkins’ niece 

nious assault. In May 1999, Elkins stood trial with the fied for help. And in May 2002, Earl Mann was 

possibility of receiving the death penalty. sentenced to prison for raping his and Brasiel’s three 

Due to the lack ofany physical evidence connecting daughters. Melinda Elkins wondered if Brasiel’s odd 

Clarence Elkins to the crime, prosecutors relied heav- response to Brooke Sutton’s plea for help on the 

ily upon the testimony of Elkins’ young niece. Elkins’ rooming after the crime was due to her boyfriend’s 

attorney, Lawrence Wliitney, contended that nineteen involvement in the murder; Melinda suspected that 

wimesses placed Elkins an hour away from the crime Brasiel had even coached the six-year-old victim to 

on the evening of the murder. The jury was not con- name “Uncle Clarence” as her attacker. 

\inced, and on June 4, 1999, Elkins was convicted. He In order to prove that he committed the crime, 
was sentenced to life in prison. Melinda Elkins, whose Melinda Elkins needed a DNA sample from Mann, 

belief in her husband’s innocence estranged her from She even “sent some letters to Earl Mann under a 

her sister and her niece, told reporters, “It was a triple fictitious name as a pen pal, hoping he would write 

tragedyforme. I lost my mother, my husband, and my back to me. I had even included the envelope.s,”^^ 

sister in one instance.”^® which she hoped Mann would lick, leaving DNA 

In 2002, Elkins and his attorneys filed a motion for traces. He never responded- The state of Ohio had 

a new trial. Brooke Sutton, Elkins’ niece, had recanted Mann’s DNA profile in its massive database, but laws 

her testimony that led to Elkins’ conviction. The court prohibited her from accessing it.^'^ 
denied Elkins’ motion for a new trial, Elkins appealed, Clarence Elkins had moral qualms about going to 
and in 2003, the state upheld the denial for a new trial, extreme lengths to take DNA from Mann: “I didn’t 

claiming that Sutton’s initial testimony wa.s “afforded want to point any fingers like tho.se that had been 

more credibility” than her recantation.’’ pointed at me.”” But one day in the summer of 2005, 

But with the help of Martin Yant, a private investi- Elkins saw fellow inmate Mann flick away his ciga- 
gator who specializes in wrongful convictions, Melinda rette butt. Elkins kept the butt inside his Strong^- Bible 
Elkins continued to investigate die case. When nation- Coficordame and mailed the evidence to his attorney in 
al news media directed its attention to her cause, indi- a plastic bag.’’’ 

viduals moved by her story donated tens of thousands The suspicions of Melina Elkins were confirmed 
of dollars to help pay for DNA testing.’^ when test results identified Mann Is DNA as the same 

In 2004, the Ohio Innocence Project sent evi- as that found on the victim. Still, the Summit County 

dence from the crime scene, including a vaginal swab Prosecutor’s Office was not interested in hearing 

from the rape kit, hair and skin cells from underneath about the case. This led Mark Godsey, co-founder 

Johnson’s fingernails, and DNA from Sutton’s night- of the Ohio Innocence Project, to ask state Attorney 

gown, to a laboratory for DNA testing. The results Generaljim Petro to help. Petro took the unusual step 

confirmed that Elkins’ DNA was not found in any of of intervening via press conference, where he urged 

die material tested. the county to release Elkins in time for Chrismias.’*^ 

In March 2005, Elkins and the Ohio Innocence Petro told reporters; “Our experience with Summit 

Project were granted a hearing on their request for a County is they didn’t really know what DNA meant, 

new trial based on the new DNA evidence. Michael They didn’t think of it as conclusive as we did. And I 

Carroll, the Summit County assistant prosecutor, told was kind of surprised at diat.’””^ 
reporters that “the public sentiment is that [the DNA Elkins was released on December 15, 2005. In 
evidencejissignificant, butldon’tthinkitk Sojithink March of the following year, he agreed to accept 

it’s best we have a hearing and just air things out.”’^ $1,075 million from the state as compensation for his 

In spite of the exculpatory DNA results, in July wron^I conviction.^’ 

2005 the court denied Elkins’ motion for a new trial. E^r! Mann pled not guilty, in spite of two DNA 

But Martin Yant and Melinda Elkins had devel- tests showing that the chances that someone else 

oped suspicions about another man who was ev'entu- committed the murder are nineteen million to one. 

ally charged with the crime: Earl Gene Mann. He is in jail awaiting trial. 
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ThSt JUSTICE PROjc:cr 


SNAPSHOTS OF SUCCESS 


CALIFORNIA 

In September of 2000, the California State 
Senate and Assembly unanimously passed, and then- 
Govemor Gray Davis signed into law, a model post- 
conviction DNA testing statute. The law requires the 
state to preserve DNA evidence for the duration of 
a defendant’s time in prison. The petition for post- 
conviction DNA testing is considered regardleis of 
the initial plea before trial, and the law stipulates that 
the testing should be performed at a laboratory that is 
“mutually agreed upon” by the district attorney and 
the petitioner. Finally, indigent defendants can request 
legal counsel, and the court may provide state-ftmded 
tests when the defendant cannot afford them. 

California’s statute was only the seventh in the 
United States providing for post-conviction DNA 
testing. At the time of the law’s passage, most states 
with post-conviction statutes limited the opportunity 
to petition to defendants on death row. California’s 
law allows anyone convicted of a felony to petition. 
Furthermore, the language used to determine the 
standard is appropriately broad: a successful petition 
for DNA testing would "raise a reasonable prob- 
ability that die convicted person’s verdict or sentence 
would be more favorable if the results of DNA te.sting 
had been available at the time of conviction.”^^ 

FLORIDA 

Florida’s post-conviction DNA testing statute 
passed in 2001, after two .separate high-profile exon- 
erations. The law included a strict statute of limita- 
tions: a defendant only had two years from the date 
of his or her conviction, or until October I, 2003 
(whichever wa.s later) to submit a petition for DNA 
testing. Evidence preservation standards were subject 
to the same statute of limitations. In September 2003, 
as the filing deadline approached, the Florida Bar 
issued an emergency request to the Florida vSupreme 
Court asking for a one year extension. The Court 
extended the deadline, and on May 20, 2004, the 
Florida Legislature passed a bill to amend the statute 
giving defendants four years after a conviction, or 
until October 1, 2005 (whichever was later) to peti- 
tion for testing. 

But as the 2005 deadline approached, defense 
lawyers and petitioners were once again rushing to 


submit motions for DNA testing. The Miami Herald 
interviewed Senator Alex Villalobos, the Republican 
who sponsored the original DNA law; ‘“I don’t 
want to just extend the deadline for two years again. 
We’ll just be back here again in two years.’ In the 
past, opponents of testing in old cases have argued 
that leaving the window open robs victims and their 
femilies of finality. Villalobos, a former prosecutor, 
disagrees. ‘If I’m a victim or tbe family member of a 
victim, I don’t have finality if the wrong person is in 
prison. That’s not justice for anyone.’” 

On August 8, 2005, Governor Jeb Bush issued 
an exeoitive order to prevent evidence custodians 
from destroying evidence that could contain DNA 
material. Unfortunately, the order allowed disposal of 
evidence if defendants failed to request testing within 
90 days after the state sent written notices of pending 
destruction to defendants, their lawyers, prosecutors 
and the attorney general. 

Finally, onjune 2 3 , 2006, Governor Bush approved 
the Legislature’s amendment to the post-conviction 
DNA te.sting law. The amended law imposes no time 
limitations for petitioners, and requires preservation 
of evidence throughout a defendant’s sentence. The 
law includes other model provisions: defendants may 
petition for testing regardless of their initial plea, and 
the state appoints counsel and pays for DNA testing 
if the applicant is indigent. 

NEBRASKA 

In 2001, Nebraska passed legislation allowing any 
person in state custody to petition for post-conviction 
DNA testing. Nebraska’s law places no statute of limi- 
tations on petitioners. The court must appoint coun- 
sel for indigent petitioners, and the cost of DNA test- 
ing may also be provided by the state. Furthermore, 
evidence that could be used for DNA analysis must be 
preserved throughout a defeitdant’s sentence. 

The bill includes model language establishing the 
importance of post-conviction DNA testing: 

"Over the past decade, DNA testing has 
emerged as the most reliable forensic tech- 
nique... Because of its scientific precision 
and reliability, DNA testing can, in some 
cases, conclusively establish the guilt or inno- 
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cence of a criminal defendant. In other cases, 
DNA may not conclusively esKiblish guilt or 
innocence but may have significant proba- 
tive value to a finder of fact. DNA evidence 
produced even decades after a conviction can 
provide a more reliable basis for establishing 
a correct verdict than any evidence proffered 
at the original trial. DNA testing responds to 
serious concerns regarding wrongfi.il convic- 
tions, especially those arising out of mistaken 
eyewimess identification testimony; and there 
is a compelling need to ensure the preserva- 


tion of biological material for post-conviction 
DNA testing.. 

The bill’s sponsor, Senator Ernie Chambers, 
introduced another bill into the Nebraska Legislature 
on May 21, 2007 “to express support of ail efforts to 
learn from DNA exonerations to increase the accura- 
cy and reliability of criminal investigations, strength- 
en prosecutions, protect the innocent, and enhance 
public safety.”^’ The bill, expressing the sense of the 
legislature ^at learning from DNA exonerations was 
important, was adopted on May 31, 2007. 


VOICES OF SUPPORT 


“In America, we must make doubly sure no person is 
held to account for a crime he or she did not commit, 
so we are dramatically expanding the use of DNA 
evidence to prevent wrongftil conviction. 

George W. Bush 
President of the United States 


“Post-conviction DNA testing is an essential safe- 
guard that can save innocent lives when the trial 
process has failed to uncover the truth. But it would 
be neither ju.st nor sensible to enact a law that merely 
expanded access to DNA testing. It would not be ju-st 
because innocent people should not have to wait for 
years after trial to be exonerated and freed. It would 
not be sensible because society should not have to 
wait for years to know die truth. When innocent 
people are convicted and the guilty are permitted to 
walk free, any meaningful reform effort must consider 
the root causes of these wrongful convictions and take 
steps ro address them.”'^^ 

Patrick Leahy 
Senior Senator from Vermont 


“Advanced DNA testing improves the just and fair 
implementation of die death penalty. ...[I]t is indis- 
putable that advanced DNA testing lends support and 
credibility to the accuracy and integrity of capital ver- 
dicts. ...All Americans — supporters and opponents of 
the death penalty alike — should recognize that DNA 
testing provides a powerful safeguard in capital cases. 
We should be thankful for this amazing technologi- 
cal development. I believe that post-conviction DNA 
testing should be allowed in any case in which the 
testing has the potential to exonerate the defendant 
of the crime.” 

Orrin Hatch 
Senior Senator from Utah 


“The Constitution requires that criminal defendants 
be provided with a fair trial, not merely a ‘good faith’ 
try at a fair trial,” from his dissenting opinion in 
Arizona v. Youngblood, the U.S. Supreme Court case 
which held that destruction of evidence does not vio- 
late due process unless the defendant can prove tliat 
the police acted in “bad faith. 

Justice Harry Blackmun 
United States Supreme Court 
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“'[Youngblood] is the Dred Scott decision of modem 
times.” 

Dr. Edward T. Blake 
DNA scientist 


“DNA testing is too important to allow some states 
to offer no remedy to those incarcerated who may 
be innocent of the crimes for which they were con- 
victed.”'-^' 

Eliot Spitzer 
Governor, New York State 


“Our system of justice ... is capable of producing 
erroneous determinations of both guilt and inno- 
cence. A right of access to evidence for tests which . 
. . could prove beyond any doubt that the individual 
in fact did not commit the crime, is conscitutionany 
required, I believe, as a matter of basic faimess.”*^^ 
Hon. J. Michael Luttig 
4th U.S. Circuit Court of Appeals 


“Using DNA technology fairly and judiciously in 
post-conviction proceedings will help those of us 
responsible for the administration of justice do all we 
can to ensure a fair process and a just resuit.”*^^ 

Janet Reno 

Fomier Attorney General of the United States 


“Prosecutors have nothing to lose — unless they put 
their pride before their professionalism — ^in allow- 
ing post-conviction DNA requests to go forward. If 
the DNA test proves tine defendant is guilty, then all 
doubts will be resolved. If it exonerates the defendant, 
then there is an opportunity to correct a tragic mis- 
take and begin the search for the real criminal.”^ 

William Sessions 

former Director of the FBI and former prosecutor 


“What should govern on these questions is not le^l 
precedent, not facmai loopholes, but the fundamental 
obligation of everyone in the criminal justice sys- 
tem to ensure that only the factually guilty suffer in 
prison.”^^ 

Peter Neufeld 

Co-Founder of The Innocence Project 


“The [Massachusetts] D^^ office has recognized the 
importance, both morally and ethically, of providing 
a defendant some kind of meaningful access to DNA 
technology that could serve to exonerate him — espe- 
cially when the government now relies on that very 
science to convict him.”*’’'^ 

Mark T. Lee 

Asst. District Attorney Suffolk County, 
Massachusetts 


“Prosecutors have a strong incentive to preserve their 
convictions to get elected or re-elected. That leads to 
an institutional pressure to get samples destroyed 
while the destroying is good.”'^^ 

Eric Freedman 

Hofstra University law professor 


“Nobody should have to wait for justice. ...I strug- 
gled for nearly twenty years to clear my name. This 
legislation [The Innocence Protection Act] will pre- 
vent innocent people from ending up on death row, 
and it will ensure that tlie truly guilty are caught.”^” 
Kirk Bloodsworth 
Death row exoneree 
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QUESTIONS & ANSWERS 

Once a statute is enacted, wtii the judiciary be 
flooded with petitions for DNA testing? 

This has not been the case instates with post-convic- 
tion DNA testing laws. For example, New York, whidi 
has quite liberal standards for past-conviction DNA 
testing, only received a total of 100 applications during 
the first seven years that its statutes were in effect.^ 
Furthermore, a number of different factoni — the length 
of time evidence is preserved, and which defendants are 
eligible for testing, to name just two — could lead tx> dif- 
ferent results. By and large, states with post-conviction 
DNA statutes did not experience an overwhelming del- 
uge of applications after the passage of these lavt^. Vl^iile 
there should be an initial increase in applications, the 
increasingly widespread use of pre-trial DNA analysis 
will likely contribute to a capering off of demand after 
the initial backlog of cases is processed. 

Won't post-conviction DNA testing undermine 
the finality of our legal system? 

Finality does offer closure to victims of a crime 
and the victims’ families. Still, the benefits to justice 
that post-conviction DNA tests bring are too great to 
ignore. DNA testing also has the benefit of increasing 
finality by adding a degree of certainty to the judicial 
proce.ss. Finally, there is widespread support for DNA 
testing in the American public. As of 2000, more than 
ninety percent of Americans agreed that DNA testing 
should be made available to defendants and inmates 
in all cases in whicli it has the potential to establish 
guilt or innocence. 

Will the cost of DNA testing be too 
burdensome for states to achieve? 

The cost of a DNA test can be as little as $35, and 
even the most expensive testing still costs less than hous- 
ing an inmate in prison for a year.^'*' It’s the cost of stor- 
ing evidence tJiat contributes most of the related expen- 
diture, and this cost can vary widely from state to state, 
depending on the state’s size as w^ell as how advanced its 
current evidence storage system is. California estimated 
it would cost about $1 million a year, but Texas said it 
would not pose a “signific*ant fisc-ai impact.” 

Why should defendants who plead guilty or 
confessed to a crime be allowed access to 
DNA testing? 


Documented false confessions leading to wrong- 
fill (xinvictions occur more than anyone suspected 
prior to DNA testing. Likewise, nearly a dozen of the 
over 200 DNA exonerees pled guilty to crimes we 
now know that they did not commit. 

While it might be difficult to accept that an inno- 
cent person might confess to a crime they did not 
commit, many of the reasons are well known. Intense 
and often extreme pressure from police interrogators, 
youth and vulnerability, and mental illness or handi- 
cap all leave an innocent suspect likely to confess to a 
crime they have not committed. Often, innocent sus- 
pects will believe that by confessing to a crime, they 
will be able to escape the extremes of an interrogation 
and then prove their innocence at trial. 

Take for example the case of Jeff Deskovic, who 
falsely confessed to murder, rape, and possession of 
a weapon. Deskovic, then sixteen years old, believed 
that by telling interrogators what they wanted to hear 
he would not be jailed. Jurors believed his false con- 
fession despite DNA evidence presented at trial that 
proved he was not guilty. Deskovic spent fifteen years 
in prison for a crime he did not commit before subse- 
quent DNA tests matched tlie murder to another man 
already .serving time in prison for murder.^^^ 

Given the relatively low cost of DNA testing, 
there is no compelling reason to deny testing, regard- 
less of a defendant’s pre-trial plea or confession. 

is it necessary for defendants sentenced 
today, whose forensic evidence has already 
been tested, to be able to perform more DNA 
testing during their sentence? 

The number of samples analyzed should certainly 
decrease in the coming years, but because technology is 
constantly advancing, evidence that could not be previ- 
ously tested can now be analyzed, and evidence tliat 
could not reveal conclusive results can often now exon- 
erate or further inculpate the defendant.*^ Likewise, 
some ejranerees (such as the above mentioned Jeff 
Deskovic) were wrongfully convicted on other grounds 
despite the presence of exculpatory DNA evidence at 
trial. We should plan for future technological break- 
throughs or positive matches to odier persons on DNA 
databases now, ensuring that when DNA technology 
improves, we are prepared to accommodate its impact. 
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A MODEL POLICY 

AN ACT CONCERNING 
POST-CONVICTION DNA TESTING 


l. Purpose 

The purpose of this Act is to ensure that the innocent are protected by providing post- 
conviction DNA testing as a means of exonerating the wrongfully convicted. Because 
post-conviction DNA testing is a scientifically reliable method of proving a wrongfully 
convicted person’s innocence, all biological evidence related to a defendant’s criminal case 
should be preser\^ed, a defendant should have the right to petition for post-conviction 
DNA testing, courts should have procedures in place to oversee the petitioning process and 
order testing, counsel should be provided to indigent defendants throughout the petition- 
ing process, discovery related to the testing of biological evidence should be disclosed, and 
a Task f orce should be established to devise standards regarding the proper collection and 
retention of biological evidence. 

n. Scope 

These standards should be applied in all criminal cases where biological evidence exists. 

m. Definitions 

A. U'lTen used in this Act, “biological evidence” means the contents of a sexual 
assault examination kit; and/or any item that conid contain blood, semen, 
hair, saliva, skin tissue or other identifiable biological material from a vic- 
tim of the offense that was the subject of the criminal investigation or may 
reasonably be used to incriminate or exculpate any person for the offense. 
This definition applies whether tliat material is catalogued separately (e.g.y 
on a slide, swab or in a test tube) or is present on other evidence (including, 
but not limited to, clothing, ligatures, bedding or other household material, 
drinking cups, cigarettes, etc.). 

B. When used in this Act, “DNA” means deoxyribonucleic acid. 

C. When used in this Act, “custody” means actual custody of a person under a 
sentence of imprisonment, custody of a probationer, parolee, or person on 
extended supervision hy the department of corrections, actual or constructive 
custody of a person pursuant to a dispositional order, in institutional care, on 
conditional release, or on supervised release pursuant to a commitment order. 

D. WTien used in this Act, “profile” means a unique identifier of an Individual, 
derived from DNA. 

E. When used in this Act, “state” refers to any governmental or public entity 
within [State] (including all entities within any city, county, or other locality) 
and its officials or employees, including but not limited to law enforcement 
agencies, prosecutors’ offices, courts, public hospitals, crime laboratories, and 
any other entity or individual charged with the collection, storage and/or 
retrieval of biological evidence. 
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IV. Petition for Post-conviction DNA Testing 

Notwithstanding any other provisions of law governing post-conviction relief, a person 
convicted of a crime and who asserts he did not commit that crime may at any time file a 
petition requesting forensic DNA testing of any biological evidence secured in relation to 
the investigation or prosecution attendant to the conviction. Persons eligible for testing 
include the following: 

A. Persons currently incarcerated, serving a sentence of probation or who have 
already been released on parole; 

B. Persons convicted on a plea of not guilty, guilty (including “Alford” pleas) or 
nolo contendere; or 

C. Persons who have finished serving their sentences. 

V. Proceedings 

The petitioner shall be granted full, fair and prompt proceedings upon the filing of a 
motion under the IPA The petitioner shall serve a copy of such a motion upon the attor- 
ney for the state. The state shall file its response to the motion within 30 days of the 
receipt of service. The court shall hear the motion no sooner than 30 and no later tlian 90 
days after its filing. Once the court hears the motion, and if the court grants petitioner’s 
request, testing should be performed as soon as is practicable. 

VI. Order for Post-conviction Testing 

The court shall order testing upon the filing of a motion for post-conviction DNA testing, 
but only after tiie court provides the state with notice and an opportunity to respond and it 
holds a hearing on the motion in which it finds: 

A. A reasonable probability that DNA evidence is materially relevant to a claim 
of innocence or reduced culpability; 

B. One or more of the item(s) of evidence that the petitioner seeks to have tested 
still exists; 

C. The evidence to be tested was secured in relation to the offense underlying 
the challenged conviction and: 

1. Was not previously subjected to DNA testing; or 

2. Was previously subjected to DNA testing and can now be subjected 
to additional testing using new methods or technologies 

D. DNA testing that provides a reasonable likelihood of more probative results; and 

E. The chain of custody of the evidence to be tested establishes that the evi- 
dence has not been tampered with, replaced or altered in any material respect 
or, if the chain of custody does not establish the integrity of the evidence, the 
testing itself has the potential to establish the integrity of the evidence. For 
purposes of this Act, evidence that has been in the custody of law enforce- 
ment, other government officials, or a public or private hospital shall be pre- 
sumed to satisfy the chain-of-custody requirement of this subsection, absent 
specific evidence of material tampering, replacement, or alteration; and 

F. The application for testing is made to demonstrate innocence or the appropri- 
ateness of a lesser sentence and not solely to unreasonably delay the execution 
of sentence or the adminfstration of justice. 
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'DBEQSSHBBff 


VH. Order for Post-conviction Comparison of Crime Scene Evidence to Forensic 
DNA Databases 

Upon motion by a petitioner, and after the state has been provided with notice and an 
opportunity to respond and a hearing is held; 

A. If the court finds that comparison of the crime scene DNA profile to: 

1 . The State and/or National DNA Index System, 

2. Other suspects in the case, and 

3. Evidence from other cases 

a. Is materially relevant to a claim of innocence; 

b. Or a match between the crime scene evidence and any 
DNA from items 1-3 may lead to a lesser sentence; 

B. The court shall order that the state crime laboratory: 

1. Generate a DNA profile from specified crime scene evidence, and 
compare the generated DNA profile to: 

a. Profiles in the [State] Designated Offender DNA 
Database (or other appropriate state name of offender 
database); 

b. [State] crime scene evidence database; 

c. The National DNA Index System; 

d. DNA samples from other suspects in the case; and 

e. DNA evidence from other cases; and 

2. Promptly report back to the court the results of ail such DNA 
comparisons. 


Vm. Counsel 

The court may appoint counsel for an indigent petitioner at any time during proceedings 

under this Act. 

A. If the petitioner has filed prose, the court shall appoint counsel for the peti- 
tioner upon a showing that DNA testing may be material to the petitioner’s 
claim of wrongful conviction. 

B. The court, in its discretion, may refer pro se requests for DNA testing to 
qualified parties for further review, without appointing the parties as counsel 
at that time. Such qualified parties may include, but shall not be limited to, 
indigent defense organizations or clinical legal education programs. 

C. If the petitioner has retained private pro bono counsel that may include, but 
shall not be limited to, counsel from a nonprofit organization that represents 
indigent persons, the court may, in its discretion, award reasonable attorney’s 
fees and costs at die conclusion of litigation. 

D. Cvounsel must be appointed not later dian the 45th day after the date the 
court finds reasonable grounds or the date the court determines that the per- 
son is indigent, whichever is later. 

DC. Discovery 

A. At any time after a petition has been filed under this Act, the court may order: 

1. The state to locate and provide the petitioner with any documents, 
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notes, logs or reports relating to items of physical evidence col- 
lected in connection with the case or otherwise assist the petitioner 
in locating items of biological evidence that the state contends have 
been lost or destroyed; 

2. The state to rake reasonable measures to locate biological evidence 
that may be in its custody; 

3. The state to assist the petitioner in locating evidence that may be in 
the custody of a public or private hospital, public or private labora- 
tory or other fecility; and/or 

4. The production of laboratory reports prepared in connection with 
the DNA testing, as well as the underlying data and the laboratory 
notes, if evidence had previously been subjected to DNA testing. 

B. If the prosecution or the petitioner previously conducted any DNA or other 
biological-evidence testing without knowledge of the other party, such testing 
shall be revealed in the motion for testing or response. 

C. If the court ordere new post-conviction DNA testing in connection with a 
proceeding brought under this Act, the court shall order the production of 
any laboratory reports prepared in connection with the DNA testing. The 
court may, in its discretion, also order production of the underlying data, 
bench notes or other laboratory notes. 

D. The results of any post-convicdon DNA testing conducted under this Act 
shall be disclosed to the prosecution, the petitioner and the court. 

E. Upon receipt of a motion for post-conviction DNA testing, the state shall 
prepare an inventory of the evidence related to the case and issue a copy of 
the inventory to the prosecution, the petitioner and the court. 

X. Choice of Laboratory 

A. If the court orders DNA testing, such testing shall be conducted by a facil- 
ity mutually agreed upon by the petitioner and the state and approved by 
the court. 

B. If the parties cannot agree, the court shall designate the testing facility and 
provide parties with a reasonable opportunity to show cause for the court to 
allow testing to be performed at their preferred facility. 

C. The court shall impose reasonable conditions on the testing to protect the 
parties’ intere.sts in the integrity of the evidence and the testing process. 


XI. Payment 

A If a state or county crime laboratory conducts post-conviction DNA testing 
under this Act, the state shall bear the costs of such testing. 

B. If testing is performed at a private laboratory, the court may require either the 
petitioner or the state to pay for the testing if cause be shown by the defense 
and as the interests of justice require. 

C. If the state or county crime laboratory does not have the ability or resources 
to conduct the type of DNA testing to be performed, the state shall bear the 
costs of testing at a private laboratory that has such capabilities and i.s mutu- 
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ally agreeable to the petitioner and to the state. 

D. If, under the above subsection (C), parties are not able to agree on a labora- 
tory, then the court shall designate the testing facility and provide parties 
with a reasonable opportunity to show cause for the court to pay for testing 
at their preferred focility. 

XU. Appeal 

The petitioner shall have the right to appeal a decision denying post-conviction DNA 

testing. 

Xni. Successive Petitions 

A. If the petitioner has filed a prior petition for DNA testing under this Act or 
any other pro\dsion of law, the petitioner may file and the court shall adjudi- 
cate a successive petition or petitions under this Act, provided the petitioner 
asserts new or different grounds for relief, including, but not limited to, fac- 
tual, scientific or legal arguments not previously presented or the availability 
of more advanced DNA technology. 

B. The court may also, in its discretion, adjudicate any succe.ssiv€ petition of the 
incerescs of justice so require. 

XTV. Additional Orders 

A. The court may in its discretion make such other orders as may be appropri- 
ate. This includes, but is not limited to, designating: 

1. The type of DNA analysis to be used; 

2. The testing procedures to be followed; 

3. 'i 'he preservation of some portion of the sample for te.sting 
replication; 

4. Additional DNA testing, if the results of the initial testing are 
inconclusive or otherwise merit additional scientific analysis; and/or 

5. The collection and DNA testing of elimination samples from third 
parties. 

B. DNA profile information from biological samples taken from any person pur- 
suant to a motion for post-conviction DNA testing shall be exempt from any 
law requiring disclosure of information to the public. 

XV Procedure Following Test Results 

A If the results of forensic DNA testing ordered under this Act are favorable to 
the petitioner, the court shall schedule a hearing to determine the appropri- 
ate relief to be granted. Based on die results of the testing and any evidence 
or other matter presented at the hearing, the court shall thereafter enter any 
order that serves the interests of justice, including any of the follow) iig: 

1. An order setting aside or vacating the petitioner’s judgment of 
conviction, judgment of not guilty by reason of mental disease or 
defect or adjudication of delinquency; 

2, An order granting the petitioner a new trial or fact-finding hearing; 
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3. An order granting the petitioner a new sentencing hearing, com- 
mitment hearing or dispositional hearing; 

4. An order discharging the petitioner from custody; 

5. An order specifying the disposition of any evidence that remains 
after the completion of the testing; 

6. An order granting the petitioner additional discovery on matters 
related to DNA test results or the conviction or sentence under 
attack, including, but not limited to, documents pertaining to the 
original criminal investigation or the identities of other suspects; 
and/or 

7. An order directing the state to place any unidentified DNA 
profile(s) obtained from post-conviction DNA testing into state 
and/or federal databases. 

A. If the results of the tests are not favorable to the petitioner, the court; 

1. Shall dismiss the petition; and 

2. May make any ftirther orders that are appropriate, including those 
that: 

a. Provide that the parole board or a probation department 
be notified of the test results; 

b. Request that the petitioner’s DNA profile be added to 
the state’s convicted offender database; 

c. Provide that the victims be notified of both the applica- 
tion for DNA testing and the results. 


XVI. Consent 

A Nothing in this Act shall prohibit a convicted person and the state from 
consenting to and conducting post-conviction DNA testing by agreement of 
the parties, without filing a motion for post-conviction DNA testing under 
this Act 

B. Notwithstanding any other provision of law governing post-conviction relief, 
if DNA test results are obtained under testing conducted upon consent of the 
parties which are favorable to the petitioner, the petitioner may file and the 
court shall adjudicate, a motion for post-conviction relief based on the DNA 
rest results under section XVI of this Act. 

XVII. Standards and Training of Evidence Custodians 

A. From appropriations made for that purpose, a statewide Task Force com- 
prised of meinbers appointed by the Governor; the Attorney General; 
the state’s District and C3ounty Attorneys Association; the state’s Criminal 
Defense Lawyers Association; the stated Bar Association; the Judiciary/ 
Criminal Justice Committee of the [State] Senate; the JudiciaryVCriminal 
Justice Committee of the [State] House of Representatives; die Chief Justice 
of the Supreme Court; die chancellor of the State University system; the 
[state] property clerk’s association; and the State Police, shall devise standards 
regarding the proper collection and retention of biological evidence; and 
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B. The Division of Criminal Justice Services shall administer and conduct train- 
ing programs for law enforcement officers and other relevant employees that 
are charged with preserving biological evidence regarding the methods and 
procedures referenced in this Act. 

XVin. Preservation of Evidence 

A. Notwithstanding any other provision of law, every appropriate governmental 
entity shall retain each item of physical evidence that may contain biologic*al 
material secured in connection with a criminal case in the amount and man- 
ner sufficient to develop a DNA profile from the biological material con- 
tained in or included on the evidence for the period of time that any person 
connected to that case, including any co-defendant(s) convicted of the same 
crime, remains incarcerated, on probation or parole, civilly committed, or 
subject to registration as a sex offender. 

B. This Act applies to evidence that: 

1. Was in the possession of the state during the investigation and 
prosecution of the case; and 

2. At the time of conviction was likely to contain biological material. 

C. This requirement shall apply with or without the filing of a petition for post- 
conviction DNA testing, and to pleas of not guilty, guilty, or nolo contendere. 

D. In cases where a petition for post-conviction DNA testing has been filed 
under this Act, the state shall prepare an inventory of the evidence related to 
the case and submit a copy of the inventory to the petitioner and the court. 

1. If evidence is intentionally destroyed after the filing of a petition 
under this Act, the court may impose appropriate sanctions on the 
responsible party or parties. 

2. If the court finds that evidence was intentionally destroyed in viola- 
tion of the provisions of this statute, it shall consider appropriate 
remedies. 

3. If the court determines that evidence was destroyed in violation of 
any of the provisions of this statute, the court may impose appro- 
priate sanctions and/or remedies for noncompiiance such as con- 
tempt; granting a new trial; dismissal of charges; and/or sentence 
reduction or modification. 

E. Should the state be called upon to produce biological evidence that could 
not be located and whose preservation was required under the provisions of 
this statute, the evidence custodian assigned to the entity charged with the 
preservation of said evidence shall provide an affidavit in which he describes, 
under penalty of perjury, the efforts taken to locate that evidence and that the 
evidence could not be located. 

XIX. Development of Centralized Tracking System 

The statewide Task Force shall also make recommendations for a statewide centralized tracking 
system for all biological evidence in the statek possession. The system shall alk)w evidence con- 
nected to both open cases and pa;t-conriction DNA testing cases to he located expeditiously. 
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STATISTICS 


A t the end of 2007, over 200 people have been 
exonerated with DNA evidence. Brandon L. 
Garrett, author of “Judging Innocence,” published 
in Columbia Lam Review in January 2008, conducted 
the first in-depth study of the first two hundred 
individuals exonerated by DNA testing. He found 
that “[mjore than one quarter of ail post-conviction 
DNA exonerations (fifty-three) occurred in cases 
where DNA was available at the time of the crimi- 
nal trial” (after 1990).”^^ Reasons for these wrongful 
convictions include advances in DNA technology 
since the time of trial, forensic fraud, the failure of 
defense counsel to request DNA testing, convic- 
tion despite DNA exclusion, and court denial of the 
DNA request. 

In appeals processes, “courts denied at least 
twelve exonerees relief despite at least preliminary 
DNA test results excluding themj each was later 


exonerated after an executive or higher court grant- 
ed relief. Forty-one (twenty-one percent) received a 
pardon from their state executive, often because they 
lacked any available judicial forum for relief.” 

Garrett notes that “[r]he demographics of the 
group are not representative of the prison popula- 
tion, much less of the general population.” He 
describes the group as all male save one, with twenty- 
two juveniles, twelve mentally handicapped peo- 
ple, one-hundred twenty-four black, and seventeen 
Hispanic exonerees. Seventy-three percent of those 
proven innocent of rape are black or Hispanic, while 
only about “thirty-seven percent of all rape convicts 
are minorities,” 

According to The Innocence Project, forty-per- 
cent of all exonerations have resulted in the indict- 
ment of the actual perpetrator, and the average time 
exonerees served in prison is twelve years. 


LITERATURE 

SUGGESTED READINGS 

The following materials are recommended read- 
ing for individuals interested in enhancing their 
knowledge of post-conviction DNA testing. 

Christian, Karen. ^^And the DNA Shall Set You Free”: 
Issues Surrounding Post-conviction DNA Evidence 
and the Pursuit of Infiocence. 62 Ohio St. L.J. 1 195 
( 2001 ). 

Grarrett, Brandon "L. Judging Innocence. 108 COLUM. 
L. Rf,V. Ganuary 2008). 

Schaffter, Holly. Post-conviction DNA Evidence: A 500 
pound Gorilla m State Courts. 50 Drake L. Rev. 
695 (2002). 

Miles Moffeit and Susan Greene. Four-part series 
on destroyed evidence. The Denver Post. July 22- 
26, 2007. 


SELECTED BIBLIOGRAPHY 

The following listing includes some of the key 
source material used in developing the content of this 
policy review. While by no means an exhaustive list of 
the sources consulted, it is intended as a convenience 
for those wishing to engage in further study of the 
topic of post-conviction DNA testing.. 

1. Journals and Law Reviews 

Boemer, Jennifer. In the Interest of Justice: Granting 
Post-Conviction Deoxyribonucleic Acid (DNA) Testing 
to Inmates. 27 Wm, MrrCHELL L. Rev. 1971 
( 2001 ). 

Christian, Karen. “And the DNA Shall Set iou Free”: 
Issues Sur7vunding Post-conviction DNA Evidence 
and the Pursuit of Innocence. 62 Ohio St. L.j. 1195 
( 2001 ). 


l^l 

WWW.THeJUSTICePROJECT.ORG 


VerDate Nov 24 2008 


08:50 Sep 14, 2009 Jkt 000000 PO 00000 


Frm 00129 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\51 81 3.TXT SJUD1 


PsN:CMORC 



126 




DeFoore, David. Po^-conviction DNA Testing: A Cty 
for Justice from the Wrongly Convicted. 33 Tex. 
Tecti L. Rev. 491 (2002). 

Garrett, Brandon L. “Judging Innocence.” 
i08 CoLUM. L. Rev'. January 2008). 

Goldberg, Juditli A., and David M. Siegel. The 
Ethical Obligations of Prosecutors in Cases Involving 
Post-conviction Claims of Innocence. 38 Cal. W. L. 
Rev. 389 (Spring 2002). 

Good, Andrew. Litigating for Access to Samples and 
Fundmg in Cases in llfrich DNA Results iviU be 
Probative, but not Dispositive of Innocence. 35 New 
Eng.l. Rev. 649 (Spring 2001). 

Jones, Cynthia. Evidence Destroyed, Innocence Lost. 

42 Am. Crim. L. Rf.v. 1239 (2005). 

Kanon, Diana L. Will the Truth Set Them Free? 

No, But the Lab Might: Statutory Responses to 
Advanceruents in DNA Technology. 44 ArI 2 . L. Re\^ 
467 (Summer 2002). 

Kreimer, Seth F. and David Rudovsky. Double Helix, 
Double Bind: Factual Innocence and Post-conviction 
DNA Testing. 151 U. Pa. L. Rev. 547 (December 
2002 ). 

Lee, Mark. The Impact of DNA Technology on the 
Prosecutor: Handling Motions for Post-Conviction 
Relief 35 New Eng.l. Re\'. 663 (Spring 2001). 

Meier, David. The Prosecution's Perspective on Post- 
Conviction Relief in Light of DNA Technology and 
Newly Discovered Evidence. 3 5 NEW Eng.L. Rev. 
657 (Spring 2001). 

Neufeid, Peter. Legal and Ethical Implications c^' Post- 
Conviction DNA Exonerations. 35 New Eng.l. 
Rev. 639(2001). 

Ritter, Hillary S. It's the Prosecution's Story, but 
They ’re Not Sticking to It: Applying Harmless Error 
and Judicial Estoppel to Exculpatory Post-Convictwn 
DNA Testing Cases. 74 FORDELWI L. Rev. 825 
(November 2005). 


Ru^a, Dylan. Federal Court Adjudication of State 
Prisoner Claims for Post-Conviction DNA Testing: A 
Bifiircated Approach. 2 PIERCE L. Rev. 35 (March 
2004). 

Saks, Michael J., et al. Toward a Model Act for the 
Prevention and Remedy of Erroneojis Convictions. 3 5 
New England Law Review 669 (Spring 2001). 

Schafifter, Holly. Post-conviction DNA Evidence: A 500 
pound Gorilla in State Cotiru. 50 Drake L. Rev. 
695 (2002). 

Swedlow, Katliy. Don't Believe Everything You Read: 

A Review of Modern ^Post-Conviction" DNA Testing 
Stamtes. 38 Cal. W. L. Rev. 355 (Spring 2002). 

Weiers, Jennifer L. and Marc R. Shapiro. The 
Innocence Protection Act: A Revised Proposal for 
Capital Punishment Reform. 6 N.Y.u, J. Legis. 

& Pub. Pol’y 616 (2002/2003). 

2. Commission and Association Reports & 

Policies 

American Bar Association. Evaluating Fairness 
and Accuracy in State Death Penally Systems: The 
Georgia Death Penalty Assessment Report. Chicago: 
American Bar Association, 2006. 

Connors, Edward, Thomas Lundregan, Neal Miller, 
and Tom McEwen. U.S. Department of Jastice. 
Convicted by Juries, Exonerated by Science: Ca.se 
Studies in the Use of DNA Evidence to Establish 
Innocence After Trial. Washington: Government 
Printing Office, 1996. 

Gottlieb, Karen. Knowledge and Information 
Serv'ices. National Center for State Courts. 
Post-cmviction DNA Testing: Recommendations to 
the Judiciary jhmi the National Commission on the 
Future of DNA Evidence. http://www.ncsconiine. 
org/WC/PubIic3tions/KIS_SciEvd_Trends99- 
00_Pub.pdf. 


WWW.THE JUSTICE PRO JECT.ORG 


VerDate Nov 24 2008 


08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00130 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN:CMORC 



127 


Nadoiial Commission on the Future of DNA 
Evidence. U.S. Department of Justice. Post-cmvk- 
tim DNA Testing: Recojnmendations for Handling 
Requests. Washington: Government Printing 
Office, 1999. 

Pollack, Estela I. Congressional Research Service. 
The Library of Congress. The Advancing Justice 
Through DNA Technology Act of 2003 (H.R. 

3214): A Section-by-Section Analysis. Washington; 
Government Printing Office, 1996. 


3. Miscellaneous 

Berger, Margaret A. “Lessons From DNA; 
Restriking the Balance Between Finality and 
Justice.” In DNA and the Criminal Justice System: 
The Technology of Justice, edited by David Lazer. 
Boston; MIT Press, 2004. 

Jacobi, Tbnja, and Gwendolyn Carroll. 

“Acknowledging Guilt: Forcing Self-Identification 
in Post-Conviction DNA Testing.” Northwestern 
University School of Law, 2007. http;//ssrn.com/ 
abstract=963642. 


ENDNOTES 


' llie Kirk BlootUworth Innoccna* Protection Act. S. J07th Cong. 
(2001) is a part of the larger and broader Justice for .AJl Act of 2004, Ptm. L. 
No. J0H-40S, U«Stat. 2260 (2<N)4).H.R, 5107. 108th Cong. (2004) 

^ Funding for this prfjgrnm has nen been distributctl to the states 3.s of yet. 
The Department of Justice and Omgrtss are currently reviewing the pro- 
gram to ensure that funding is m.tde luilily available when .tppropriatc. 

* .Solomon Moore, “Exoneration Leaifs to Change in Lcg.il System.” 

Tht tCew York Times, October i, 201)7. Alabama, .Alaska, .Mjwjchuscits, 
Mississippi, South Carolina, .South Dakota, and Wyoming lack statutes 
allowing pnst-conviction DNA testing. (!)klahoma)( statue expired in 2005. 

* IIJAMO CODK. Ann. § 19-4901 (20(H) 

' t>ce, far example, J.ockc E. Bowman and Sally A. Moyer, “Ronald Jones: 
Request for Clemency," http;//ww\v.law.n()rihwestero.cdu/inacarthuf/docu- 
incnt5/compcnsadtm/JoncsClemencyPet.[xlf 

® Naoonal C.ommis5ion on the Future of DNA EsHdence, U.S. Department 
of Justice, Post'Comiction DNA Testing: Recommendations for Handling Requests, 
Washington: Government Printing Office, 1999: 43. 

’ Senate jinhciary Comminee, Barty Scheck speaking at the Hearvig on 
PrcV'Wing the Exteutm of the Innocent, 106* (2ong. 2"“* scss., 2000. 

" Cynthi.i Jones, Evidence Destroyed, Intucaice Lost." 42 AM. Cw.M. L. Rf.v. 
1239, 1260(2005): 12.39. 

'* Christoplier N. Osher, “City police admit evidence purge," "The Denver Post, 
Deiober 1 1, 2007. 

States that require prescrvitioi) of evidence throughout a person’s incartxr- 
atinn are Alaska, California, Connecricut, Florida. 1 lawaii, Illinois, Kentucky, 
.Maine, Maryland, Michigan, Nevada, New Hampshire, New Mexico, North 
Carolina, Oklahoin.i, Rhode Island, lexas, and Washington, DC. 

“ Peter Ncufcld. l.cg.il mid Ethical Implications nj Post-Conviction DNA 
fbwjfjttmw, 35 Ni 'I i'.NG 1. Rt\ 639,641 (2001) 

Sec Brandon L. Garrett, Innocence, 108 Cioi i .M 1.. Rkv. (January 

2008). 

Etc Id. and The Innocence Proiect, “Facts on Post-Conviction DNA 
Aece.ss,” hTtj>;/Avv«nv innrsccnccprojecl.org/Ctm u:nt/35 1 .|dip. 

Sec, for example, Kirk Bloodsworch): story, inji-a pp lO-lI. 

Bowman and Moyer, “Ronald Jones: Request for Clemency". 

Karen Chrisiun, t/id the DNA Shall Set Yon Free": Issues Smround'mg Past- 
conviction DNA Evidence and the Purmit of Innocence, 62 (.Tuio St. I^. J. 1195, 
1214 {201)1), citing Dcvelofmients in the L/m: Confrontingihe New Challengaif 
Sciaitific Evidence, i(l8 H.XKVAitt) I., RkV. 1481 {i'995). 

'-W, at 1214. 

'Musiice for All Act of 20(M, 1 18. 


Senator Patrick Leahy of Vermont, speaking on the floor of the United 
States Senate, 108* Cong.. 2"^ sess.. November 19, 2004 
Forensics lalioratorics in Arkansa.s arc supervised hy an ap[>oiniee of the 
governor, while Maryland’s forensics laboratories are under Ae Maryland 
Department of Health and Mental Hygiene. Virginia also utilizes indepen- 
dem lalmraiorics. Alabama utilizes an amnnomous Department of Forensic 
Serv ices, but its head is appointed l)y the Attorney General rather than tlic 
governor See AkkCodf Ann. «) 12-12-504 (VVy, ST 1979), Ml), COOR ASTs., 
Hkai;i>i-Gi n § l7-2A-<)2 (Wkst 2007), Va, Code Am. § 9,1-1.100 (2005), 
andAl3.0..1e« 16-18-1 (1975). 

See “Forensic lividencc: A Policy Review" by The Jtistice Project (forth- 
coming). 

N.C Gun. Stai. $ ISA-269 (2001), 

National Insnmte ofjustice, “CornHctcrl byjuries, Fbtoncrated by Science; 
Case Studies in the Use of DNA Evi<!cnce to E.stalilish Innocence after 
Trial,” U.S. Department of Jusoce, 1996. 

’’National Commission on the Future of DN.A Evidence. U.S Dep.mment 
of Jusrice. Post-convictMU DNA Testing: Rtcnnmiendations for Handling Requests. 
Washington: Govcmincm Printing Office, 1999: 43- 
Scih F Kreimcr and D.tvid Rudo«fcy, Double Helix, Double Bind: Faettial 
/wi.vonr dnrf P<j«-flifft'»fr/a« DNA Testing, ISl U. Pa. L. Rev. 547. 557 
(Deccinlier 2002). 

•’.SreChrusiian. supra note 16;. 62 Ouin St. LJ. 1195, 1228 (2001); Justice 
forAll Aciof2{«)4. U8. 

*’ Justice for Al Act of 2(K)4. 1 1 8 

dalifinTtui V. Trtmtbctta, 467 U.S. 479 (1984); Arizona u. Youngblood 488 U..S. 
51 (im).. 

Sasan Greene and Miles Moffeit, “Trashing the Truth; Destruction of 
Evidence," 71!«I>e«7.xrPoff,julv 22, 2(K)7. 

» Harvey V. Horan, 278 F.3d 370 (4lh Cir. 2002). 

^ Civi! Action for Deprii-ation of Rights, 42 U.S.CA. § 1983 (1996). 

278 F.3d 376. 

»Jd. 

» DMsv. b^gari, S70 N-Y.S.2d 765 (NY 1990). 

DflWf. S70 N.Y.S.2d at 767. 

” PeofAv Dal-H. 587 N.Y.S.2d 92 (NY’^ 1991). 

Peifkv (.Miic. 573 N.Y..S.2d 137 (NY 1991). 

” Stan V. Thomas. S86 A.2d 2S0 (Super. Ct, -App. Div. 1991). 

^Sewdlv. State, 592 N.E.Zd 705 and.Ct. .App. 1992). 

” CotmnomceaJth v. Briton , 618 A.2d 420 (Pa. Super. Ct. 1992). 



WWW.THEJUSTICEPROJECT.ORG 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00131 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN:CMORC 



128 



Mehane 1’. State, 902 P.2d 494 (Kan. Ct- App. 1995). 

Whitseiv. State, 525 N.W.Zd 860 Oowa 1<W). 

People V. KeUar, 605 N.Y.S.’d 486 (1993). 

’’ Peopkv. Washinpon, 665 N.E.Zd 1330 all- 1996). 

■^jennerv. Diioley',$9(i N.W.2d 463 (S.D. 1999). 

Id. 

■*** ParyTi Simon, Peter Neiifeld, and Barry Scfieclc, The Inmxeuts, (Uinl»^gc 
F.diiions, 2003), 28. 

*‘'ldMn. 

5" Id. ai 50. 

Mary McCarty and Latira A. Bisclioff, "My God, this thing is horrifying.” 
Di^ton Daily News. Augtist 8. 2006. 

Jennifer Thompson, "I was Certain, but I was Wrong.” The New York 
Times OP-A7). June 18. 2000. 

Adam I.iptak, “Siudv of Wrongful Convictions Raises Questions Bej'ond 
DNA." The Nrw York 7?««. July 23, 2007. 

Holly Schaffier, Post-eonviaion DNA Evidence: A 500 poirndGorUla in State 
Co«ttc,'50 DRAKi'- L- Rev, 695, 735 (2002). 

Department of Planning and Budget, “2001 Fiscal Impact Statement,” 
http://legl-st3ie.V3.Hs/cgi' 
bin/legp504.exe?0iUoth*MB2349Fl22-fPDl' 

.Margaret ,\. Berger, “Lessons From DNA: Resiriking the Balance Between 
i-'inalit}’ .and Justice," in DNA and the (lrimimiiyiirticeSyae7ii: Ihe Technology of 
JiirfKt. ed D.ivid Lazer (Boston; MH' Press, 2004). 

'' Oliliirma Senate Bill 1342 Task Force, "Post-conviction DNA 'lesimg 
lask Force Final Report," hitp;//ag. ca.gov/pubiications/finalpfool pdf. 
National Conference of Stare Legislatures Comparison of Slate Post 
Conviction DNA I.aw5 (2007) hup;//wvvw.ncs!.org/progn>ms/hcalth/g«iel- 
ics/DNAchart.him. 

** California .Senate Kill 1342 l.tsl Force. "Posi-convicbon DNA Testing 
Task Force Final Report." http //ag C8.gov/publications/rtnalproof.pdf. 

’^Tim finikin, llloodrwetih (Chapel Hill, NC; Algonquin Books of Chapel 
Hill, 2005), 46. 

'^W. at53, 

''‘W.atOl. 

« .W, at 283. 

Raju Chebiiiin, “Kirk Bloodswonh, twice convicted of rope and murder, 
oronerated by DNA evidence," CNN, com, June 6, 2000. 

^ .SVf Jones, .w/inr note 8, at,124S andjunla'ii, Blooilsworth. 245. 

Chebtiitn, "Kirk Bloodswonh", 

'''' Stephanie Hanes, “DNA That Freed Man Leads to New Suspect, Killing 
Kirk Bloodsworth, Convicted and T hen Cleared in the Rape-Murder of 
a Child, Learns a Man he Knew in Prison is Charged With the Crimes," 
Baltimore Sun, September 6, 2003. 

Susan I.evinc, “Death Row inmate Hears Hoped-for Words; We Found 
Killer," Washingim Post, September 6. 2003. 

’’"Jiinkin, BlotxLemrth, 268, 

Deborah Kicselman, “Wrongftilly mipnsoned man thanks UC students for 
freedom," University ofCincinnili M ig.>zine, htip:/Avww.maga7.ine.iic.edu/ 
exdiish'es/elkins.htm#. 

Phil Tretiler, “Girlls ston .ig.tin key, this time in bid to free unde convicted 
in 1 W8 slaying,” Akron B. Jo’.rnal, May 24, 2002. 

” State V. Elkins, (.August 27, 2003). Not Reported in N-E.2d, 2003 Wl^ 

2201 5409 (Ohio App. 9 Dist.) 

Phil T'rexler, Akron Beacon Jourtial, State and Region-.il Section, December 
23,2005. 

Phil Trexler, “Judge grants request for Feb. 23 hearing over new DNA evi- 
dence in 1998 slaying," Akron Beacoti feumal, December 29, 2(W4. 


'■* Rieselman, "Wrongfully imprisoned man thanks UC3 students for free- 
tkKn". 

'' Cyndua Bowers, "Wife’s detective work frees hubby,” CBSNews.com, 
December 20, 2005. 

Mary McCarty and Laura A. Blschoff, “Aly God, this thing is horrifving," 
t^aytm Daily News, August 8, 2006. 

■’ Rieselman, “Wrongfully imprisoned man thanks UC students for free- 
dom”. 

^ .McCany and Bisclioff, “Afy God, this thing is horrifying". 

“W. 

*' Will Treslcf, “Ohio to settle Elkins iawstiit.’C'litroH Beacon Journal, .March 
31,2f»6. 

« Cal. PitNAi. Code § 1405 (West 2001). 

IJsa .Arthur and Jay Weaver, “DNA testing deadline challenged,” The 
Miami Herald, August 7, 2005. 

Neb. Ri-v. Stat. §29-4118(2001), 

"’Neb. LR214100*freg., !«sess..2007 
President George W. Bush, State of the Union Address, February 2, 2005. 
*' Senator Patrick Ireahy of Vermont, 'jpeakmg on the floor of the United 
States Senate, 108* Cong., 2"'^ scss., ( ongnsfioral Piu’nl (November 19. 
2004); S II 609. 

® Senate Judiciary Committee. Sen. t)rrm Hatch, “ITearing on Preventing 
the Execution of the Innocent," 106* Cong 2'"'sess.,Juiie 13,2000. 

Arizona V. 4XS U S. 5 1 (I'-’SS) 

‘“Greene and Moffeit. “ ((.tshing the I ruth Destruction of Evidence". 

” Senate Jutliciary Coinmitree, Eliot Spiizer speaking at tJie “Hearing on 
Preventing the F-xeaiuonof the Innocent,” 106* Cong, Z"** sess.,Junc 15, 
2000. 

Brooke Masters, “Two Conservative Jurists Back DNA Testing,” The 
IVashington Post. March 29. 2002. 

National Commission on the Fiiiure of DNA Evidence, U.S. Department 
of Justice, Past-eottvicfhn DNA Testing: Recommendations for Handling Re<juesrs, 
Washington; Gewemment Printing Office, 1999; til. 

William Sessions, “DNA Tests Can Free the Innocent Mow Can W'^e 
Ignore 'I'hat?” The Wa.thington Post OP-ED, September 21, 2003. 

Barry Scheck. Peter Neufeld. and Jim Dwyer, Aetm! immence (New York: 
Signet). 247-48. 

Mark i.ee. The Impact of DNA 'lichnology on the Prosecutor: Handling MotioKs 
for Post-Conviction Relief, 35 NRW Fjs'G.L, Rr.\', 663. 664 (Spring 2001), 
Greene and Moffeit, “'Ihishing the Truth: Destruction of Evidence,” 

Mary Fitzgerald, "Vicums push for DNA bill on hill,” 'The iVashington Post, 
September lb, 2004. 

” Berger. “Lessons from DNA", 5. 

"“Senate Judiciary Committee, Sen. Patrick Leahy, “Hearing on Preventing 
the Kxecution of the Innocent,” 106* Cong. 2"'‘ sess., June 13, 2000. 
Christian, supra note 16, at 1 236. 

'**2 National Conference of State Legislatures, "Comparison of State Posi- 
Conviaion DNA I.aws,” 2007, hTtp://\vww.ncsi.org/pmgrains/health/genet- 
ics/DNAchari.hun.. 

Sec The Innocence l*rojcct’s profile on Jeff Deskovic at htrp;//tnnocen- 
ceprojcci.oig/Conteni/44.php. 

See,fiire.van^e, Bowman and Moyer, " Ronald .fones: Request for 
Clemency". 

Garrett, supra note 12, at 187. 

'“Mat 175. 

"”/d.arU3-U4. 



WWW-THEJUSTICEPROJECT.ORG 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00132 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN:CMORC 



129 


THE JUSTICE PROJECT 


Dedicated to fighting injustice and to creating a more humane and just world. 


1025 Vermont Avenue, NW • Third Floor • Washington, DC 20005 
202 638-5855 • Fax 202 638-6056 • www.thejusticeproject.org 


ACKNOWLEDGEMENTS 

For their contributions toward the development of this policy review, 

The Justice Project would like to thank {in no particular order); 

Daniel M. Siegel, New England School of Law; Karen Daniel, Center on Wrongful Convictions 
at Northwestern University School of Law; Brandon L. Garrett, The University of Virginia; 
Stephan Saloom, The Innocence Project; Whitney Price; McKenzie Millar; Stephanie Gladney; 
Rebecca Estes; Delia Herrin; Margaret Tucker; Megha Desai; Dardi Harrison; 

Kate Ory; David Seitzer; Abby Hexter; and Sarah Nash. 


STAFF 

John F. Terzano — President 
Joyce A. McGee — Executive Director 
Robert L. Schiffer — Senior Vice President 
Kirk Noble Bloodsworth — Program Officer 
Jeff Miller — Director of Communications 
Jane Ryan — Director of Development 
Edwin Colfax — Director of State Campaigns 
Rosa Maldonado — Director of Finance and Administration 
Bill Redick — Director of Tennessee Campaign 
Daniel Aaron Weir — Director of National Campaigns 
Brad MacLean — Assistant Director of Tennessee Campaign 
Shane Truett — Campaign Coordinator, Tennessee 
Melissa Hamilton — Campaign Coordinator, Texas 
Michelle Strikowsky — Communications Coordinator 
Leah Lavin — Development Associate 
Ginger Eldridge — Office Manager, Tennessee 


For information on ordering additional copies of this policy review, contact: 
Daniel Weir at (202) 557-7562 or dweir@thejusticeproject.org. 

©2008 The Justice Project — All Rights Reserved. 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00133 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN:CMORC 



130 





■ -ji.'.'i ■^■.'.Jn' f'csnTtB-PdyfChariiaSte-J," 
v»s 'I Tha' 1, sTu e t''ojCfit.'Stfut<iuu''i Fi>*‘ f, '■;''‘,v'' ■'!, "■ 
/ ■;i, ■'!, evij e^-i.rfs^e w-js^p' •■'<? 

- ' la 3' f ' ' Cl F^tr .!» 1 v'So f Jn» S„,.v ''■.'Y '.’'^' 

, ;i.e -isws cr 3 t.Tc ^ '' , ; 

■ iiioir'ldtion OJF-ahcns C.l ', 

-ineasc. C'lio’ct'.u -il. ^ 

1 Mi'.rin'j''': r'cj!-] 


JUSTICE 


stat#i3ss 

tha{:'a39i 

crintiSaH 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00134 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 


131 


Statement of Senator Patrick Leahy 
Chairman, Senate Judiciary Committee 

On “Oversight of the Justice for All Act: Has the Justice Department Effectively 
Administered the Bloodsworth and Coverdell DNA Grant Programs?” 

January 23, 2007 

In 2000, 1 introduced the Innocence Protection Act , which aimed to improve the administration 
of justice by ensuring that defendants in the most serious cases have access to counsel and, 
where appropriate, access to post-conviction DNA testing necessary to prove their innocence in 
those cases where the system got it grievously wrong. As a former prosecutor, I saw both sides 
of the crisis that DNA testing had illuminated in clearing those wrongfully convicted. The first 
tragic consequence was what our system of criminal justice is designed to prevent — the 
conviction of innocent defendants. The second was the criminal justice nightmare that the actual 
wrongdoer remains undiscovered, and possibly at large, committing additional crimes. 

Some of those who inspired that bill are with us today. Kirk Bloodsworth was a young man just 
out of the Marines when he was arrested, convicted, and sentenced to death for a heinous crime 
that he did not commit. DNA evidence ultimately freed him and identified the real killer. He 
became the first person in the United States to be exonerated from a death row crime through the 
use of DNA evidence. The years he spent in prison were hard, as has been his journey since his 
vindication. But instead of becoming embittered, Kirk chose to use his experience to help others, 
including working hard to get the landmark legislation passed that rightly bears his name and 
whose implementation is the subject before us today. 

Also with us is Peter Neufeld, who, with his partner Barry Scheck, penned the extraordinary 
book Actual Innocence. Their work at the Innocence Project was fundamental to the changes in 
law we have achieved. Shawn Armbrust was then a young student who had taken part in a 
journalism class at Northwestern University and successfully reinvestigated a capital conviction 
in Illinois. She was able to intervene in the nick of time to save someone from being wrongfully 
executed. Ms. Armbrust went on to law school and now heads the Mid-Atlantic Irmocence 
Project at American University. 

It took hard work and time, but in 2004, Congress passed the Innocence Protection Act as an 
important part of the Justice for All Act. Congress recognized the need for important changes in 
criminal justice forensics despite resistance from the current Administration. It was an 
unprecedented bipartisan piece of criminal justice reform legislation intended to ensure that law 
enforcement has all the tools it needs to find and convict those who commit serious crimes, but 
also that innocent people have the means to establish and prove their innocence. It was the most 
significant step Congress had taken in many years to improve the quality of justice in this 
country and to restore public confidence in the integrity of the American justice system. 

We provided law enforcement with resources and training to ensure that forensic testing, and 
particularly DNA testing, could be used to identify the perpetrators of horrendous crimes, as well 
as to establish standards and practices to ensure the accuracy of those findings. More than 120 
innocent people have now been freed from death row according to the Death Penalty Information 
Center - a truly alarming number. And it is in everyone’s interest for the guilty parties to be 
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found and punished. Comprehensive and accurate forensic testing, along with adequately trained 
and funded counsel on all sides, will help to convict the guilty and free the innocent. 

With us today are a few more of those who served many years for crimes they did not commit 
before being freed based on DNA testing. Charles Chatman was freed earlier this month by a 
judge in Dallas, Texas, after serving 27 years - 27 years - for a crime for which DNA evidence 
now shows he was innocent. Marvin Anderson of Virginia was exonerated in 2001 based on 
DNA evidence in a heinous case for which he wrongfully served 1 5 years in prison. I thank Mr. 
Chatman and Mr. Anderson for being here and for working to prevent others from having to 
endure the kinds of ordeals they went through. 

DNA evidence is as timely and vital as this morning’s news. Today we examine the Justice 
Department’s handling of important programs included in that legislation more than three years 
ago. We focus on the Kirk Bloodsworth and Paul Coverdell grant programs. The Kirk 
Bloodsworth Post-Conviction DNA Testing grant program is one of which 1 am particularly 
proud. It was intended to provide grants for states to conduct DNA tests in cases in which 
someone has already been convicted - but key DNA evidence was not tested. 

It is exactly this kind of testing that ultimately exonerated Kirk Bloodsworth, for whom the 
program was named, and has vindicated so many others. 

When Kirk and I celebrated the passage of the Justice for All Act in 2004, it was our hope that 
this legislation would help spare others the kind of ordeal that he and Mr. Chatman and Mr. 
Anderson went through, and that it would lead law enforcement to find the true perpetrators of 
horrific crimes. I am troubled to find that more than three years later, with Congress having 
appropriated almost $14 million to the Bloodsworth program, not a dime has been given out to 
the states for this worthy purpose. This money has sat in DOJ’s coffers without any of it going 
to help innocent people like Kirk secure their freedom, or to help law enforcement to find the 
real culprits. The problem is that the Department has interpreted the law’s reasonable and 
important evidence preservation requirement so restrictively that even states like Arizona, which 
have comprehensively documented their DNA preservation efforts, have been rejected. That is 
not what I intended when 1 wrote and we passed this legislation. 

Today, because of this hearing and because of our follow-up efforts in the appropriations 
process, I expect to hear that the Department now intends to implement the law and to solicit and 
award the millions of dollars of Bloodsworth grants that have been delayed these past years. 

I trust we will not be disappointed, again. 

The second program we are considering today is one that Senator Sessions and I worked to pass 
to establish the Paul Coverdell Forensic Science Improvement Grants Program. Named for a 
former Republican Senator from Georgia, these grants were intended to help states improve the 
quality of their forensic science and medical examiner services and reduce their crime lab 
backlogs. The Justice for All Act of 2004 expanded this program and added a key requirement 
that states must have independent entities available to investigate allegations of serious 
negligence or misconduct by forensic labs in their jurisdiction. 
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We will hear from Inspector General Glenn Fine that he has found the Department has largely 
ignored this requirement and that many states did not have a qualified independent entity to 
investigate allegations of lab misconduct. So while the Department interpreted the Bloodsworlh 
requirements so strictly as to effectively shut down the program, it essentially disregarded 
entirely the important requirements we created for the Coverdell program. It is passed time for 
the executive to fulfill its constitutional duty and faithfully execute the law and implement these 
vital programs reasonably and meaningfully as Congress intended. 

There is little that the executive branch does that is more important than working to catch and 
convict those responsible for serious crimes. As a former prosecutor, I am committed to creating 
a system of justice that is Just and fair. I hope this hearing will bring us one step closer to seeing 
that goal realized. 


##### 
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United States Senate Committee on the Judiciary 
Oversignt of the Justice for All Act: Has the Justice 
Department Effectively Administered the Bloodsworth and 
Coverdell DNA Grant Programs? 

January 23, 2008 

Peter M. Marone 
Chairman 

Consortium of Forensic Science Organizations 

Mr. Chairman and Members of the Committee: 

Thank you for inviting me to speak. I am Peter Marone, Director of the Virginia 
Department of Forensic Science, but today I am speaking as the Chairman of the 
Consortium of Forensic Science Organizations. The CFSO is the national organization 
tvhich represents the American Academy of Forensic Sciences, American Association of 
Crime Laboratory Directors, National Association of Medical Examiners, Forensic 
Quality Services, International Association for Identification, and the American 
Association of Crime Laboratory Directors Laboratory Accreditation Board. For 
reference, I also am a member of the National Academies of Science Committee on 
Identifying the Needs of the Forensic Sciences Community. 

The field of forensic science has received a tremendous amount of visibility and attention 
in the recent years, particularly in the television media. As a result of this attention, or as 
many refer to it as the “CSl” effect, the perceived capabilities of our laboratories have 
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grown and along with them, our caseloads have increased dramatically. We find that both 
law enforcement agencies as well as attorneys - both prosecution and defense, seem to be 
affected by this “CSI effect” and tend to request much more testing and analysis of crime 
scene evidence than has been required before. As a result, we have seen our case 
backlogs grow at a most alarming rate. For example, enhanced penalties for possession 
of a firearm with a drug arrest and the increased use of the National Integrated Ballistic 
Information Network (NIBIN) have increased the number of firearms cases almost 
exponentially. In addition, increased emphasis on anti child-exploitation has increased 
the need for digital evidence (computer forensics) capabilities far beyond existing 
resources. 

Concurrently, the laws regarding DNA data banks are also expanding rapidly on a 
nationwide basis. This fact has, as well, caused an increased caseload for the data banks 
and the laboratories. 

Unfortunately, this increase in backlog and caseload has not been accompanied by a 
commensurate increase in funding for our labs. It is difficult to obtain funding to cover 
both the large numbers of new cases that are being presented to our labs daily and the 
backlog of cases from the past that require a timely review. While the crime labs clearly 
understand and concur that some cases from the past need to be reviewed promptly, to 
address both issues is both time consuming, costly, and logistically problematic. 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00139 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



136 


We have also found that, as science progresses and crime labs expand their services, 
older methods previously used by these labs are called into question. This, along with 
some deserved criticism, cause scrutiny regarding the capability of the labs as well as the 
integrity of the crime lab system. Cable news coverage, including specialized programs 
or segments featuring expert witnesses have given a louder voice in the public arena 
which also leads to increased visibility. Scrutiny is welcomed when it assists a lab in 
improving services and the methodologies that are being employed. There is always a 
way to improve and any chance to do so is welcomed. However, one must be careful that 
change is not done merely for the sake of change and does not become unnecessarily 
cumbersome and time consuming, without a specific, valid purpose and useful result. 

One of the issues I wish to address is the requirements established in order for a 
laboratory to receive federal funds to conduct post-conviction testing, specifically what is 
being discussed here today, the Bloodsworth Amendment in the Justice for All Act. 

Please bear in mind that the time permitted to respond to these solicitations from the 
Department of Justice has been just four weeks. Unfortunately, the solicitation 
requirements were not available to any of the laboratories prior to the solicitation 
announcement; therefore four weeks meant four weeks. Further, Compliance with these 
requirements has required implementation of new legislation or at least an amendment of 
existing statutes at the State level. The State of Virginia was able to comply with this 
because it had statutes in place already, which 1 have submitted for the record. We were 
confident that this provision met the solicitation and were frustrated when advised that 
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we did not meet the requirement to obtain this funding. If we had had this funding in the 
timeline we had anticipated, it would be a significant help in completing the project. 
Ironically, Mr. Chairman, my State has been criticized by some in the State for not 
processing these cases more expeditiously. 

The other issue 1 wish to address is Oversight Boards for forensic laboratories. Many 
laboratories, if asked, will state that their oversight is provided by the accrediting body 
under which they operate. Some people would say that this is the fox guarding the hen 
house and there is something inherently wrong with this process. However every other 
oversight board, whether it be commercial, medical, legislative or the legal 
has oversight bodies which are comprised of the practitioners in that profession. It 
makes sense that the most knowledgeable about a particular topic would come ffom that 
discipline. But that does not seem to meet the current needs. The key to appropriate and 
proper oversight is to have individuals representing the stakeholders, but that these 
individuals must be there for the right reason, to provide the best possible scientific 
analysis. There cannot be any room for preeonceived positions and agenda driven 
positions. Unfortunately, we have seen this occur in some States. As a result, many 
States have taken it upon themselves to create their own commissions. Unfortunately, 
this means that no two States are following the same criteria. 

The Virginia Department of Forensic Science has both a Scientific Advisory Board and a 
Forensic Science Board. These entities are created by statute with members appointed by 
the Governor. 
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The Forensic Science Board is created (under §9.1-1 109) as a policy board which is 
charged with the adjudication of violations of policies or regulations, reviewing and 
commenting on the budget, adopting regulations, monitoring the activities of the 
Department of Forensic Science and its effectiveness in implementing standards and 
goals of the Forensic Science Board. In addition, they approve all applications for grants. 

The Scientific Advisory Committee is created (under §9.1-1 1 13) as an advisory board 
which provides advice and comment to the Forensic Science Board, the Department and 
the public. In addition, it is the formal liaison between the Department of Forensic 
Science and the public. Further duties of the Scientific Advisory Committee include 
reviewing new scientific programs, reviewing analytical work, reports and conclusions of 
scientists, and providing the Forensic Science Board a review process for allegations of 
misidentification or other testing errors. 

These two entities are comprised of persons that are appointed by the Governor and 
include scientists from all over the United States as well as stakeholders within the 
Commonwealth. Of note we are also aware of several other States that are in the process 
of establishing these Boards: such as California and Missouri. If the Committee would 
like we can gladly provide the information from these other States. 

Mr. Chairman, labs are staffed by truly dedicated individuals who are committed to 
finding the truth, whether exonerating wrongfully accused or uncovering the guilty. 
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However, they are woefully under funded with an ever increasing caseload. We are 
looking forward to the recommendations from the National Academies of Science study 
and are confident that Congress will review those recommendations and act accordingly. 

Thank you again for your consideration and for the opportunity to address the 
Committee. I will be pleased to answer any of your questions. 
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Below is the specific language from Innocence Protection Act of 2004 
and applicable Virginia CODE Sections, regulations or practice {In 
Italics). 


SEC. 413. INCENTIVE GRANTS TO STATES TO ENSURE 
CONSIDERATION OF CLAIMS OF ACTUAL INNOCENCE. 

For each of fiscal years 2005 through 2009, all funds appropriated to 
carry out sections 303, 305, 308, and 412 shall be reserved for grants 
to eligible entities that- 

(1) meet the requirements under section 303, 305, 308, or 412, as 
appropriate: and 

(2) demonstrate that the State in which the eligible entity operates- 
(A) provides post-conviction DNA testing of specified evidence- 

(i) under a State statute enacted before the date of enactment 
of this Act (or extended or renewed after such date), to 
persons convicted after trial and under a sentence of 
imprisonment or death for a State felony offense, in a 
manner that ensures a reasonable process for resolving 
claims of actual innocence; or 


19.2-327. 1 under the Code of Virginia allows for Scientific Analysis of Newly 
Discovered or Untested Evidence 

requirements are that the petitioner (defendant) must show: 

1 - They were convicted of a crime 

2 - There is evidence subject to a chain of custody, which has preserved the 
integrity of the evidence 

3 - This evidence has not been previously subject to this type of testing 

4 - This evidence is relevant and necessary prove the actual innocence of the 
defendant 

5 -There was no unreasonable delay after the defendant either discovered the 
evidence or the testing became available at the Department of Forensic Science. 

(ii) under a State statute enacted after the date of enactment of this 
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Act, or under a State rule, regulation, or practice, to persons under a 
sentence of imprisonment or death for a State felony offense, in a 
manner comparable to section 3600(a) of title 18, United States Code 
(provided that the State statute, rule, regulation, or practice may 
make post-conviction DNA testing available in cases in which such 
testing is not required by such section), and if the results of such 
testing exclude the applicant, permits the applicant to apply for post- 
conviction relief, notwithstanding any provision of law that would 
otherwise bar such application as untimely; and 

§ 19.2-270.4:1 . Storage, preservation and retention of human biological evidence in 
felony cases. 

This Virginia statute upon a sentence of death requires that 

the court order all human biological evidence or representative samples be stored at the 
Virginia Department of Forensic Science until execution of the sentence or until the 
sentence is reduced. 

This statute further allows upon conviction of a felony that either party request that the 
court order preservation of the human biological evidence or representative samples for 
a period of fifteen years. 

This statute would allow a defendant to petition the court at a later date for if a new 
method of testing become available and they meet the requirements of §19.2-327. 1 (prove 
innocence, new type of testing, timely, etc.) 


(B) preserves biological evidence secured in relation to the 
investigation or prosecution of a State offense- 

under a State statute or a State or local rule, regulation, or 
practice, enacted or adopted before the date of enactment of this 
Act (or extended or renewed after such date), in a manner that 
ensures that reasonable measures are taken by all jurisdictions 
within the State to preserve such evidence; or 


The Virginia Department of Forensic Science continually trains law enforcement 
regarding evidence handling and preservation. In addition the Department of 
Forensic Science has issues standards and guidelines for the preservation of human 
biological evidence. 

This has been a practice of the Department of Forensic Science prior to the Justice 
for All Act and acts to ensure that reasonable measures are taken by all jurisdictions 
in Virginia to preserve evidence. 
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(ii) under a State statute or a State or local rule, regulation, or 
practice, enacted or adopted after the date of enactment of this Act, 
in a manner comparable to section 3600A of title 18, United States 
Code, if-- 

(I) all jurisdictions within the State comply with this requirement; and 

(II) such jurisdictions may preserve such evidence for longer than the 
period of time that such evidence would be required to be preserved 
under such section 3600A. 

Sec. 3600A. Preservation of biological evidence (a) IN GENERAL- 
Notwithstanding any other provision of law, the Government shall 
preserve biological evidence that was secured in the investigation or 
prosecution of a Federal offense, if a defendant is under a sentence 
of imprisonment for such offense. 

(b) DEFINED TERM- For purposes of this section, the term 'biological 
evidence' means- 

(1) a sexual assault forensic examination kit; or 

(2) semen, blood, saliva, hair, skin tissue, or other identified biological 
material. 

(c) APPLICABILITY- Subsection (a) shall not apply if- 

(1 ) a court has denied a request or motion for DNA testing of the 
biological evidence by the defendant under section 3600, and no 
appeal is pending; 

(2) the defendant knowingly and voluntarily waived the right to 
request DNA testing of the biological evidence in a court proceeding 
conducted after the date of enactment of the Innocence Protection 
Act of 2004; 

(3) after a conviction becomes final and the defendant has exhausted 
all opportunities for direct review of the conviction, the defendant is 
notified that the biological evidence may be destroyed and the 
defendant does not file a motion under section 3600 within 180 days 
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of receipt of the notice; 

(4) {A) the evidence must be returned to its rightful owner, or is of 
such a size, bulk, or physical character as to render retention 
impracticable; and 

(B) the Government takes reasonable measures to remove and 
preserve portions of the material evidence sufficient to permit future 
DNA testing; or 

(5) the biological evidence has already been subjected to DNA testing 
under section 3600 and the results included the defendant as the 
source of such evidence. 

§ 19.2-270.4:1 . Storage, preservation and retention of human biological evidence in 
felony cases. 

This Virginia statute upon a sentence of death requires that 

the court order all human biological evidence or representative samples be stored at the 
Virginia Department of Forensic Science until execution of the sentence or until the 
sentence is reduced. 

This statute further allows upon conviction of a felony that either party request that the 
court order preservation of the human biological evidence or representative samples for 
a period of fifteen years. 

This statute would allow a defendant to petition the court at a later date for if a new 
method of testing become available and they meet the requirements of §19.2-327.1 (prove 
innocence, new type of testing, timely, etc.) 
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Chairman Leahy, Ranking Member Specter, and distinguished Members of the 
Committee, thank you for the opportunity to appear today on behalf of the Department of 
Justice’s Office of Justice Programs (OJP) and National Institute of Justice (NIJ). Our 
mission is to advance scientific research, development, and evaluation to enhance the 
administration of justice and public safety. NIJ provides objective, independent, 
evidence-based knowledge and tools to meet the challenges of crime and justice, 
particularly at the state and local levels. 1 am pleased to be here to discuss the 
Department of Justice’s efforts to improve the forensic capacity of state and local 
criminal justice agencies, particularly with regard to harnessing the power of DNA 
technology. 

From the crime scene to the courtroom, forensic science plays a vital role in the 
criminal justice system in solving crime, protecting the innocent, and identifying the 
missing. One of the most powerful tools in the forensic arsenal is DNA technology. The 
use of DNA technologies to solve cold cases, identify missing persons, and protect the 
innocent has been long documented through independent evaluation and performance 
measurement. 

DNA technology is becoming a routine investigative tool to identify links to 
violent criminals rapidly and exonerate the innocent before charges are filed. With the 
funding provided by Congress, NIJ funds State and local forensic laboratories to 
eliminate the current — and growing — backlog of untested evidence, to perform DNA 
testing in cases in which a person may have been wrongly convicted, and to identify 
missing persons. NIJ is committed to continuing its efforts to build the capacity of State 
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and local forensic laboratories to the point where Federal assistance will no longer be 
required. 

The highly successful President’s DNA Initiative has provided our nation’s 
criminal justice system with a tremendous increase in state and local crime laboratories’ 
capacity to use DNA technology to solve crimes and provide exculpatory evidence for 
the wrongly accused. Through the Initiative, state and local law enforcement agencies 
have been funded to test nearly 104,000 DNA cases from 2004 to 2007 and funded 

2.500.000 convicted offender and arrestee samples which will be added to the national 
DNA database. Over 5,000 “hits”, or matches to unknown profiles or other cases, have 
resulted from these efforts. This past week, in my hometown of Annapolis, Maryland, 
county police announced five more hits in local murder and rape cases that were funded 
using federal DNA appropriations. In 2008, we expect to fund the testing of a further 

9.000 backlogged cases and more that 834,000 backlogged convicted offender and 
arrestee samples. 

NIJ has also provided funding to expand the long-term capacity of criminal justice 
agencies to process DNA evidence on their own, for example through the purchase of 
modem equipment, hiring of more staff, and training of new analysts. Training is a 
critical component of these programs because of the continuing shortage of analysts to 
meet the increasing demand for DNA testing and the need to ensure the integrity and 
validity of results reported from the crime laboratory. NIJ is delivering basic and 
advanced cold case and missing person training for law enforcement so that police and 
forensic scientists can work together better on these cases. 
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NIJ also produced an interactive resource tool titled “Principles of DNA for 
Officers of the Court” to help lawyers and judges understand DNA and its implications in 
different situations. Multi-site studies are examining how often forensic evidence helps 
identify suspects, whether forensic evidence influences a suspect’s decision to confess, 
and whether Jurors are more likely to convict in cases where DNA forensics testimony is 
given. These studies have shown that DNA can be a powerful tool to improve the 
clearance rate for burglaries by a very large margin. NIJ sponsored six Technology 
Transition Workshops during FY 2007 to help crime laboratory practitioners evaluate and 
gain experience with cutting-edge technologies from NlJ’s forensic research and 
development programs. 

One NIJ-funded DNA technology allows DNA profiles to be obtained from 
skeletal remains (for example, from missing persons investigations) and other severely 
damaged or degraded samples. In 2007, NIJ launched the National Missing and 
Unidentified Persons System (NamUS). The National Missing and Unidentified Persons 
System, NamUs, is the first national online repository designed to help medical 
examiners and coroners share information about missing persons and the unidentified 
dead. 

Under the President’s DNA Initiative, high-throughput DNA analysis, DNA 
testing of small or compromised evidence, and testing of sexual assault samples have all 
been improved dramatically. Another NIJ-funded project uses Y-chromosome 
technology to obtain DNA profiles from sexual assault evidence collected four or more 
days after a sexual assault occurs. Research in other forensic disciplines (such as 
impression evidence, toxicology, crime scene and other non-DNA areas) has also been 
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greatly expanded under this funding. For example, NIJ is developing a method to allow 
fingerprint examiners to report the statistical uniqueness of latent prints captured from 
crime scenes, and we are doing similar studies for handwriting analysis, ballistics 
identification and other forensic disciplines. These research programs promise to 
revolutionize the power, speed and reliability of forensic science methods in coming 
years. 

The practice of DNA forensics is well-regulated and courts and the public have to 
have a great deal of confidence in results reported from DNA forensic laboratories. The 
Department of Justice is committed to improving the practice of forensic science across 
all of the disciplines. Congress has provided over $61 .75 million since 2004 to State and 
local crime laboratories and medical examiners/coroners officers in all 50 states and 
territories. Funds have been used to decrease laboratory backlogs and enhance the quality 
and timeliness of forensic services. Funds are used for purchasing new equipment, 
training and education, accreditation and certification, personnel, and renovations. 

The Department of Justice seeks to ensure that all federal funds are spent wisely 
and that the criminal justice system can rely on validity of the forensic results reported 
from crime laboratories. One major step in this direction is the Grant Progress 
Assessment (GPA) Program, through which NIJ assesses 1 00 percent of grants over a 
two year cycle. Since implementing the GPA Program, 854 GPA reports have been 
generated, thousands of forensic results have been reviewed by independent experts, and 
many important improvements have been instituted in federally-funded labs. The 
Department of Justice has taken many other steps, such as ensuring accreditation of 
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laboratories, monitoring financial compliance, educating grantees about best practices, 
and mandating timely expenditure of federal funds for maximum impact. 

We are aware that the Committee is concerned with the administration of the Paul 
Coverdell and Post-Conviction Testing grant programs. The issues with both programs 
concern interpretation of legislation contained in the Justice for All Act of 2004 (JFAA). 

The issue with the Paul Coverdell grant program is with the requirement in 
section 31 1 of the JFAA. This section requires the applicant to certify that a government 
entity exists and an appropriate process is in place to conduct independent external 
investigations into allegations of serious negligence or misconduct. Prior to 2007, NIJ 
required that the grantee simply certify that such an entity existed. Since 2007, NIJ has 
required that prior to receiving funds, the grantee must identify that entity in its 
certification. In this way, NIJ ensures that it has managed the program in a way that is 
consistent with the actual language of the statute passed by Congress. This approach is 
consistent with the Coverdell Program statutory and policy requirements. 

With very limited staff, the Department of Justice has successfully administered 
the Coverdell Program for several years. As part of our program management, we collect 
four different certifications from the Coverdell grant applicants, including the one 
mandated by section 31 1 of the JFAA. We also subject applicants for competitive 
Coverdell awards to independent peer review. We monitor each award to help ensure 
compliance with various federal statutes, regulations, and policies designed to provide 
assurance that federal funds are used appropriately. We review Coverdell applicants’ 
budgets to ensure they are in keeping with the work promised in the grant application and 
consistent with Coverdell Program statutory and policy requirements. We monitor 


5 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00153 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



150 


grantees through the Grants Progress Assessments program to review laboratory practices 
and grant compliance. We collect performance data for each grant. 

All of these items, including the section 3 1 1 JFAA certification, are critical for 
effectively managing the Coverdell Program. As stated in the recent report from 
Department of Justice’s Office of Inspector General, NIJ has fully implemented the 
statutory requirements of JFAA Section 311. We will continue to work to improve the 
management of the Coverdell Program and ensure, to the extent feasible, that allegations 
of misconduct or serious negligence are appropriately investigated and acted upon. 

The issue with the Post Conviction Testing grant program (Kirk Bloodsworth) is 
with Section 413 of the JFAA, which requires specific practices in the states regarding 
preservation of biological evidence and post-conviction testing procedures. Under the 
statute, a state grantee is required to demonstrate that all jurisdictions within the state 
comply in practice with the requirements of the Kirk Bloodsworth provisions. These 
restrictions were so difficult that only three states replied to NIJ’s 2007 solicitation for 
Post Conviction Testing grants. On review of their applications, it was determined that 
none were compliant with the legal requirements of the statute. 

The Consolidated Appropriations Act of 2008 will make the Kirk Bloodsworth 
tools more widely available, by providing the language NIJ needs to apply unobligated 
funds appropriated in fiscal years 2006 and 2007 for this purpose, as well as those 
appropriated in 2008. NIJ is expeditiously developing a grant solicitation that will make 
those funds available to states. We expect to release that solicitation very soon, and to 
make the awards this fiscal year. We will keep the committee informed concerning our 
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progress, since the Department of Justice remains committed to ensuring the exoneration 
of any wrongly convicted individual. 

The Department of Justice’s forensic programs have made great progress in the 
improvement of forensic practices through the DNA assistance and other programs, 
research and development, training activities, and the many related efforts. NIJ was 
recognized this past year with the prestigious Service to America medal for our 
accomplishments in the management of these forensic programs, which have assisted in 
the investigation of thousands of cases of violent crime and provided historic levels of 
support to the forensic laboratories. However, even with these successes, much remains 
to be done. 

According to the Bureau of Justice Statistics' census of public crime laboratories, 
backlogs of DNA and other forensic evidence continue to expand because of increasing 
demand from law enforcement. More law enforcement officers are realizing the 
importance of collecting, preserving, and submitting forensic evidence from both violent 
and nonviolent crime scenes, resulting in sharp increases of submissions of DNA 
evidence to the nation’s crime laboratories. The passage of state statutes expanding DNA 
sample collections from offenders of violent crimes to all felons, and in many 
jurisdictions, to all arrestees, has further increased the workload of forensic science 
laboratories. 

As the Committee is aware, a substantial number of convicted individuals have 
been exonerated using DNA evidence. This has led to concerns about eyewitness 
testimony, the reliability of other forensic methods, and the investigation of crime. In 
addition, NIJ research shows that most latent print {e.g., fingerprint) examiners work 
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outside the crime laboratory and lack professional certification. Unlike DNA analysts, 
forensic practitioners in other disciplines are not required to conform to national 
standards or work in accredited facilities. 

Scientific research and development is critical to improvement of the forensic 
sciences. First, new technologies must be developed and transferred into practice in 
crime laboratories. The scientific and jurisprudence communities are increasingly 
concerned about the scientific basis for latent print examination and the other 
“qualitative” forensic sciences that depend on the Judgment of experienced examiners to 
obtain accepted results. Under Congressional direction and with NIJ funding, the 
National Academy of Sciences (NAS) is studying the needs of the forensic science 
community, especially with respect to the gaps in the scientific underpinnings of the 
disciplines and national standards. The Department of Justice has already begun to 
examine ways to respond in a positive and proactive way to the anticipated 
recommendations of the NAS panel, whose report is expected in coming months. 

We look forward to continuing to work with Congress to ensure that State and 
local criminal justice professionals have the tools and resources needed. 

Thank you again for the opportunity to testify before the Committee on this 
important issue. I am happy to answer any questions you or other Members may have. 
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Testimony of Peter Neufeld 
On Behalf of the Innocence Project 
Before the Senate Judiciary Committee 
January 23, 2008 


Chairman Leahy, Senator Specter, and other Members of the Committee, my 
name is Peter Neufeld and I am co-founder and co-director of The Innocence Project, 
affiliated with Cardozo Law School, and 1 am here to testify with regard to Oversight of 
the Justice for All Act as administered by the U.S. Department of Justice. Thank you for 
inviting me to testify before you today. 

Passed with overwhelming and passionate bi-partisan Congressional support, the 
Justice for All Act of 2004 (JFAA) was a valuable legislative act, guiding the way for 
enhancement of victim services, aiding law enforcement and prosecutors, and protecting 
the innocent. 

Today’s hearing focuses on the National Institute of Justice/Office of Justice 

Programs (OJP) enforcement of the innocence protection provisions of the Justice for All 

Act. These provisions received such broad bi-partisan support despite intense Executive 

opposition because, as Senator Leahy noted: 

Post-conviction DNA testing does not merely exonerate the innocent, it 
can also solve crimes and lead to the incarceration of very dangerous 
criminals. In case after case, DNA testing that exculpates a wrongfully 
convicted individual also inculpates the real criminal.”! ...The Justice for 
All Act is the most significant step we have taken in many years to 

1 150 Cong. Rec. S! 1609-01 (2004) 
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improve the quality of justice in this country. The reforms it enacts will 
create a fairer system of justice, where the problems that have sent 
innocent people to death row are less likely to occur, where the American 
people can be more certain that violent criminals are caught and convicted 
instead of the innocent people who have been wrongly put behind bars for 
their crimes, and where victims and their families can be more certain of 
the accuracy, and finality, of the results.2 


Congressional passage of the JFAA reflected clear Congressional support for 
innocence protections. The Innocence Project has grave concerns, however, that OJP has 
utterly failed to meaningfully implement those crucial innocence provisions. Indeed, 
OJP’s selective and strikingly disparate enforcement of JFAA program requirements - 
combined with the failure, due in large part to Executive budget prioritization, to fund 
key JFAA grant programs - have seriously undermined those innocence protections, 
which go to the heart of that landmark legislation. 

This memo details those concerns, particularly as they relate to Sections 412, 413, 
and 31 1(b) of the JFAA. 


I. Overview of Primary Innocence Provisions in JFAA and Summary of 
Impediments to Effective Implementation 

Although numerous sections of the JFAA relate to innocence concerns, the Innocence 
Project has closely tracked those provisions most specifically focused on exonerating the 
wrongfully convicted and reducing the risk of wrongful convictions in the future, 
namely: 

- Section 412, which was crafted in response to the difficulties and costs 
confronting state inmates who wished to prove their innocence through DNA 

2 14 at 14. 
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testing. Just as Congress had established a reasonable procedure for federal 
prisoners to obtain post conviction DNA testing, it was hoped that the Kirk 
Bloodsworth Post-Conviction DNA Testing Program would provide sufficient 
funds to pay for and encourage the states to implement their own post conviction 
DNA testing program. But in contrast to Coverdell monies that were handed out 
to all fifty states without any real executive branch scrutiny, OJP created so many 
barriers to potential grantees for Bloodsworth fund money that only three applied 
and all three were rejected. 

Section 413, which was enacted to provide an incentive to the states in order to 
advance two crucial innocence practices: post-conviction DNA testing and the 
preservation of biological evidence. Just as Congress enacted a DNA access 
program for federal prisoners, it also passed a critically important preservation of 
biological evidence statute for federal crimes. You can’t conduct testing to prove 
innocence if the evidence has not been preserved. Nor can a detective use DNA to 
re-open a cold case if the evidence is destroyed. Thus the Incentive Grants to 
States to Ensure Consideration of Claims of Actual Innocence was established 
to provide four pools of funding to the states to encourage them to create schemes 
for post-conviction DNA testing and the preservation of evidence. The four 
JFAA grant programs covered by Section 413 include JFAA Sections: 

o 303, DNA Training and Education for Law Enforcement, Correctional 
Personnel, and Court Officers; 
o Section 305, DNA Research and Development; 
o Section 308, DNA Identification of Missing Persons; and 
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o 412 Kirk Bloodsworth Post-Cotjviction DNA Testing Grant Program, 
above. 

Instead of funding these four programs under the JFAA, however, the President 
did an end run around the “burden” of innocence practices by creating a separate funding 
stream for three of those four programs and left Section 412 - Bloodsworth money for 
post-conviction DNA testing - a poor stepchild devoid of executive branch support. As a 
consequence, the two critical innocence incentives were rendered toothless. 

- Section 311(b), which addresses the serious problem of crime lab errors and 
misconduct, particularly in forensic disciplines other than DNA, that can lead to 
wrongful convictions and the real perpetrator not being identified. The provision 
requires applicant jurisdictions to the Paul Coverdell Forensic Science 
Improvement Grant Program (Coverdell program) to certify that they have an 
appropriate government entity and process in place to conduct independent 
external investigations upon allegations of serious negligence or misconduct 
substantially effecting the integrity of forensic results. Despite the will of 
Congress, OJP approved every state that has applied for the grant, as long as the 
applicant checked off the box, irrespective of whether they truly had a capable 
entity and process in place to conduct independent external investigations. Our 
own audit has revealed states which never notified the entity listed, sub-grantees 
that never identify the entity, and entities that are incapable of conducting an 
independent external investigation 
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II. Executive Subversion of Congressional Intent Regarding Justice for All Act 
Sections 412 and 413 

Despite Congressional appropriations of approximately five million dollars per 
year for the Bloodsworth grant program in fiscal years 2006 and 2007, not one penny of 
these innocence protection funds to finance post-conviction DNA testing has been 
extended to states - despite a patent need for such support. 

The Bloodsworth grant program was not offered at all in 2005. It was funded for 

2006, and OJP issued a Request for Proposals (RFP) in the second half of 2006. For 
reasons likely related to the strict requirements placed upon applicants (which are 
described in greater detail below), only three jurisdictions applied for these funds. All 
three were rejected, with no specific official reason provided to those applicants for 
OJP’s rejection. While the Bloodsworth grant program was funded by Congress for 

2007, no RFP for 2007 was ever issued. 

A major obstacle to OJP disbursement of Bloodsworth program funds was likely 
OJP’s interpretation of JFAA Section 413 requirements as applied to the program. 

A. OJP Stringently Applied JFAA Section 413 Requirements to Bloodsworth Program, 
Preventing Innocence Protection Fund Disbursement 

Interestingly - and in stark contrast to the extremely lax OJP enforcement of 
Congressional intent of JFAA Section 3 1 1(b) innocence protections under the Coverdell 
grant program (described in detail below) - OJP interpreted its Congressional mandate 
for the Bloodsworth program so rigidly that only three jurisdictions attempted to apply. 
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Every single application was rejected. No specific official explanation was given to the 
applicants for the denial. 

The reason that States did not apply for this much-needed federal DNA support - 
and OJP’s potential! Justification for denying all funding for Bloodsworth applicants - 
seems likely to stem from the extraordinary hurdle that OJP set for applicants regarding 
how they were to “demonstrate” that they met the preservation of biological evidence 
requirements as presented in the RFP. The OJP demonstration requirement, when closely 
scrutinized, seems to have been misinterpreted, or exceedingly severely interpreted, in a 
manner that thwarted disbursement of any Bloodsworth funds to date. 

The reasons leading to this conclusion are that; 

- OJP interpreted JFAA Section 4 1 3 applicant eligibility requirements exceedingly 
stringently, particularly; 

o in comparison to OJP’s exceedingly lax interpretation of JFAA Section 
31 1(b) innocence protection requirements, and 
o when specific Section 413, upon plain reading, should be interpreted as 
demanding less strenuous proof than Section 31 1(b); 

- Congress did not specifically require a role in grant application by the State 
Attorney General or chief legal officer in order to demonstrate compliance with 
the Section 413 provisions, as it had for other program where same is required; 
and 


3 I use the term potential because it is impossible to know the actual reason for the denial of these grant 
applications, as no specific official reason was stated within the denial letters that we have seen, i.e. those 
provided to the Arizona and Connecticut applicants. 
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- OJP requirement of State Attorney General or chief legal officer participation in 
grant application presents a significant hurdle for applicants seeking post- 
conviction grant funding for their states. 

These reasons are explained in greater detail below. 

Stringent OJP Interpretation of Bloodsworth “Demonstrate ” Requirement is Opposite of 
Lax OJP Interpretation of Coverdell “Certification " Requirement 

The severe OJP interpretation of the “demonstrate” requirement under the 
Bloodsworth program seems malicious when compared to OJP’s lax interpretation of the 
“certification” requirement under the Coverdell program. 

Under its grant application process, OJP has enforced the Section 413 grant 
program requirements so intensely in the Bloodsworth program as to prevent those 
innocence protection funds from ever flowing. Conversely, OJP has not denied 
Coverdell funding to any applicant since passage of the JFAA, despite the obvious 
failures of the vast majority of states to meet the JFAA Section 311(b) Coverdell forensic 
oversight requirement. (This refusal to enforce Section 31 1(b) is explored in greater 
detail below, and in the recently released OIG report on the subject.) 

Specifically, the JFAA requires Coverdell applicants were to “certify” their 
compliance, whereas it requires Bloodsworth applicants to “demonstrate” their 
compliance. Whereas the former requirement calls for higher applicant accountability 
than the latter, OJP administered the two programs as if the opposite were true. This 
transposition of meanings as applied to these two important innocence protection 
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components of the JFAA strongly suggests that OJP intended to undercut the reach of 
those innocence protections under the Bloodsworth program. 

Such interpretations are not simply theoretical; they are critically important to 
both assessing one’s ability to qualify for grant funds and actually meeting the thresholds 
for funding. One cannot, therefore, discount the role OJP’s interpretation when seeking 
to understand why so few applied for Bloodsworth program funds despite ample need in 
states across the nation. Nor when considering why absolutely none of those who applied 
were granted such funds, nor given official and specific reasons for rejection. 

Taken together, OJP seemed to choose the most frustrating interpretation possible 
when considering how to apply the Seetion 413 requirements to the Bloodsworth 
program. The result was to deny states support for the appropriate investigation and 
consideration of post-conviction claims of innocence. 

Congressional "Demonstrate " Requirement Extraordinarily Applied by OJP 

JFAA Section 413, in relevant part, requires that “For each of fiscal years 2005 
through 2009, all funds appropriated to carry out sections 303, 305, 308, and 412 shall be 
reserved for grants to eligible entities that. ..(2) demonstrate that the State in which the 
eligible entity operates (preserve biological evidence and provide access to post- 
conviction DNA testing).”4 

OJP went further than Congress in its 2006 Bloodsworth program Rf P, requiring 
the following: “To demonstrate that the State satisfies these requirements, an application 
must include formal legal opinions (with supporting materials) issued by the chief legal 


4 Justice For All Act § 413, 42 U.S.C. § 14136 (2004) (emphasis added). 
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officer of the State (typically the Attorney General), as described below. All opinions 
must be personally signed by the Attorney General.”5 

The plain language of the JFAA states that “eligible entities” demonstrate their 
compliance with the JFAA Section 413 innocence protections; yet OJP requires that the 
State Attorney General (or other chief legal officer) demonstrate this fact. OJP’s is 
clearly a more demanding application of the requirement than Congress sought. 

While it might be argued that because the Bloodsworth program is one subject not 
only to substantive eligibility requirements, but also to the status of state law or policy on 
a specific subject, such an Attorney General or chief legal officer form of 
“demonstration” is necessary. It is true that most OJP grant programs are not contingent 
upon a specified status of State law or policy, and thus the Section 413 requirement 
distinguishes itself from most other such grant programs. That fact does not, however, 
necessarily require the personal signature of the State Attorney General or chief legal 
officer on legal memoranda to meet the “demonstrate” requirement established by 
Congress. 

On this question one must consider the only other recent OJP grant program 
identified by the Innocence Project that requires such verification from a similarly high- 
placed State legal officer: the Office on Violence Against Women FY 2008 Grants to 
Encourage Arrest Policies and Enforcement of Protection Orders Program.6 Notably, 
this program requires that certification of compliance with the laws specified by Congress 
come from such officials, yet the requirement that such officer provide the certification is 

5 U.S. Dep’t of Justice, Office of Justice Programs, Nat’l Inst, of Justice, Solicitation: 
Postconviction DNA Testing Assistance Program 10 (2007). 

6 U.S. Dep’t of Justice, Office On Violence Against Women, OVW FY 2008 Grants to Encourage 
Arrest Policies and Enforcement of Protection Orders Program 5 (2007). 
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specified within the statute authorizing that grant program.! Neither JFAA Sections 
413 nor 412 specify the participation of these legal officers, and certainly not 
“certification” from any party. 

In short, if Congress wanted to require the signatures of those state officers it 
would have specified that, and made it a matter of certification - not demonstration, as 
under Section 413. 

We leave it to Congress to consider the above stated concerns when assessing 
OJP’s interpretation of its intent as applied to the Bloodsworth program. In the interests 
of all potential future grant applicants, however, we urge that the question be clarified, 
because as we discuss below requiring State Attorney General or chief legal officer 
signature may well present a real hurdle for potential applicants for Bloodsworth program 
funds. 

For Bloodsworth Program, State Attorney General or Chief Legal Officer Participation 
in Application Process is a Likely Obstacle to Application Submission 

While the Innocence Project strongly believes that applicants should be required 
to demonstrate that their states meet the thresholds of evidence preservation and post- 
conviction DNA law or policy specified under JFAA Section 413, specifically requiring 
that demonstration to come from the State Attorney General or chief legal officer may 
prevent qualified and needy applicants from properly pursuing the Bloodsworth grant 
program. 


7 42 U.S.C.A. § 3796hh-l (Westlaw 2007). 
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One could readily understand that of all people, States Attorneys General or chief 
legal officers might not be particularly interested in efforts to prove (additional) wrongful 
convictions in their states (as doing so would obviously prove error by the state, and 
could likely expose the state to liability for such wrongful convictions).8 Particularly 
when one considers that OJP required the personal signature of that Attorney General or 
chief legal officer on a legal memorandum (as opposed to a simple narrative submitted by 
the applicant, which is the case for other OJP grant programs where “demonstration” is 
required9), one can understand that this requirement might have presented for some an 
insurmountable obstacle to successfully submitting an application. It is impossible to 
know whether this did in fact occur, or if the requirement itself simply chilled a potential 
applicant’s assessment of the return on investment of pursuing a grant application. But 
we submit this concern - particularly in light of the fact that such signatures may not 
have been legally necessary (see previous subsection) - for the Committee’s 
consideration. 

The Bloodsworth program was the only grant program governed by the JFAA 
Section 413 innocence incentives that was actually funded. Unfortunately, not a f)enny 
has ever flown through the Bloodsworth grant program as administered by OJP. As 
described below, the other three grant programs intended to be governed by Section 413 
innocence protections were funded not as JFAA programs but instead under the 


8 We cite this possibility, and the potential factors therefor, not to suggest any ill-intent by any such state 
official, but to suggest that requiring their work and personal signature on the grant application may simply 
have impeded realization of Congressional intent to disburse such funds to qualified applicants. 

9 Not one of the 30 other grant programs identified as having been offered by OJP in the same year, 2006, 
requires the applicant to “demonstrate” that they meet requirements through anything other than a narrative 
by the applicant. Please see Exhibit A for a detailed list of those grant programs. 
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President’s DNA Initiative, thus entirely avoiding the Section 413 innocence incentives 
intended by Congress. 

B. The Remaining JFAA Section 413-Govemed Programs were Never Funded 

Section 413 of the JFAA established additional requirements of applicants to four 
JFAA programs (JFAA Sections 303, 305, 308 and 412, described above). These 
requirements were intended to serve as incentives for interested states to adopt 
appropriate laws and policies regarding the preservation of biological evidence and post- 
conviction access to DNA testing in those states. 

As noted above, no Bloodsworth grant program monies have ever been disbursed. 
Not one of President Bush’s proposed budgets since passage of the JFAA has included 
ftmding for the other three grant programs governed by Section 413 (i.e.. Sections 303, 
305 and 308). Strikingly similar programs were, however, funded in the President’s 
budgets under the “President’s DNA Initiative” - and as such were freed of the 
Congressionally intended incentives to ensure state consideration of claims of actual 
innocence. 

Through Executive maneuvering in both the budget and grant administration 
processes, bi-partisan Congressional intent to provide innocence incentives under Section 
413 - and innocence protections under Section 412 - have been rendered completely 
ineffectual. 
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C. The Importance of Preserved Biological Evidence and the Appropriate 
Remedy for State Shortcomings in Preservation Practice 

To be able to ensure justice, biological evidence must have been preserved, and 
saved in such a way that it can be located when necessary. Congress recognized the 
incredible value of preserved biological evidence in the emerging DNA era through 
passage of the JFAA, which strongly enhanced preservation of evidence policies for 
federal crimes and made hundreds of millions of dollars in authorized state grant 
programs contingent upon proper preservation practices. 

During drafting of the JFAA, lawmakers understood that given competing 
priorities and politics, the only way to be sure to induce states to mandate the proper 
preservation of biological evidence was through the power of the purse. That is why as 
originally drafted, this requirement appropriately attached to many funding streams, as 
Congress appreciated that states would only act if large quantities of federal funding 
compelled them to prioritize the issue. In the course of negotiations, however, the 
number of grant programs that expressly required proper evidence retention practices was 
reduced to four. As described above, three of those four programs were never funded, 
and while one was funded, no funds have ever been disbursed. 

Ultimately, therefore, and in contrast to Congressional intent, states have been 
provided with no incentive from the federal government to prioritize the statewide 
practice of properly preserving biological evidence. This is because as implemented, the 
funding carrots are patently insufficient to serve as the incentive necessary. 

This failure has tragic consequences for both public safety and the innocent 
victims of wrongful conviction. Incredible public safety potential lies latent in biological 
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evidence from past crimes. By properly preserving biological evidence, cold cases can 
be solved. Crime scene DNA can link an unknown perpetrator to other crimes - over 
time periods and across jurisdictions. And of course, preserved biological evidence can 
settle credible post-conviction claims of innocence. 

Consider the following two examples of how preserved biological evidence can 
enable justice long overdue. 

Innocence Claims Hinge on Preserved Evidence: Scott Fappiano 

Scott Fappiano was convicted of a rape in 1985 and consistently maintained his 
innocence throughout his incarceration. While a wealth of samples had been collected 
from the crime scene, DNA technology at the time was not sufficient to produce a result 
that would conclusively identity the perpetrator of the heinous crime for which he was 
convicted. 

Some exhibits containing biological evidence used at trial were returned to the 
DA’s office; others were vouchered and sent to New York Police Department evidence 
storage facilities. Two items of evidence - the rape kit and a pair of sweatpants 
containing semen stains — were sent in 1989 by the DA’s office to a now-defunct DNA 
laboratory called Lifecodes, which at the time performed rudimentary DNA analysis for 
the state of New York. 

DNA in the late 1980’s was limited, and although Lifecodes found semen to be 
present on the available evidence, they could not produce a conclusive result. In 1998, 
more advanced DNA testing methods had developed and the Innocence Project embarked 
upon a search for the original crime scene evidence. The DA’s office fully cooperated 
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with a search of its storage areas, but none of the original exhibits could be located. A 
similar search of NYPD storage facilities yielded nothing. 

After a long and uncertain search, the Innocence Project ultimately contacted 
Orchid Cellmark, a private DNA laboratory in Texas which had, after a series of mergers, 
taken over the Lifecodes lab. Remarkably, in August of 2005, two test tubes containing 
biological samples from the crime scene were located. DNA testing of those extracts, 
using more progressive DNA testing methods, excluded Mr. Fappiano. He was freed 
from prison in October of 2006 - 21 years after his wrongful conviction, and 8 years after 
the post-conviction DNA testing could have been performed if the crime scene evidence 
had been properly preserved. 

Had the liquid DNA material not been preserved by a private lab, Mr. Fappiano 
would still be in prison despite his actual innocence. There were no records indicating 
that these other pieces of evidence had been destroyed, nor where the evidence could be 
found. It was by pure chance that the evidence was located. 

In an effort to determine why the Innocence Project is compelled to close the 
cases that we do, we recently conducted an analysis of a sample of those cases. We 
found that we were forced to discontinue our efforts to settle innocence claims in 32% of 
closed cases across the nation because critical biological evidence — upon which those 
innocence claims were dependent — was destroyed or could not be found. In New York 
City alone, the Innocence Project is presently thwarted in its pursuit of 19 credible claims 
of wrongful conviction because evidence custodians cannot locate the evidence. 

The nation’s 212 DNA exonerees like Scott Fappiano are the lucky ones. The 
tortured are those wrongfully convicfed persons for whom post-conviction DNA testing 
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could prove their innocence, but for whom that evidence has been either lost or 
destroyed. 

Solving Cold Cases Relies Upon Preserving and Locating Evidence: The Charlotte 
Police Department Experience 

In December of 1995, the Charlotte-Mecklenburg Police Department was 
relocating its property room. Evidence held in the existing evidence storage space was in 
disarray and difficult to locate. Forward-thinking police officials recognized an 
opportunity to solve old crimes and launched an initiative to re-catalogue all of its 
evidence, including biological evidence. Each piece of evidence was bar-coded, and 
when necessary, repackaged. Radio scanners were purchased so that evidence tracked on 
inventory forms with a barcode could be located in the storage room. 

In nine months, all of Charlotte’s evidence was re-catalogued and placed in one 
6,700 square foot storage space. Biological evidence was segregated and neatly placed 
on retractable shelves in order to maximize storage space. Each envelope of evidence 
contained an individual property number, allowing easy access to decades-old kits, 
swabs, cuttings and clippings that held the promise of bringing to justice criminals who 
had successfully eluded apprehension for years. Following the re-cataloguing of old 
evidence, Charlotte’s Police Department formed a Homicide Cold Case Unit in 2003. 
Police officials understood that the power of preserved evidence transformed their old 
evidence room into a crime-solving goldmine. 

One such case involved the 1987 murder of a 19-year-old Charlotte woman 
named Jerri Ann Jones. While detectives had been stymied by her case, upon re- 
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cataloging of the evidence facility, physical evidence connected to her case was readily 
located and submitted to the crime lab for DNA examination. The results were entered 
into CODIS, the national DNA database. This resulted in the identification of a suspect, 
Terry Alvin Hyatt, who was already in prison and, upon being confronted with the fact of 
the CODIS match, confessed to the murder of Ms. Jones. Closure finally came to Ms. 
Jones’s family seventeen years after she was murdered. 

In today’s modem DNA era, accessing properly preserved evidence from 
adjudicated cases has clear benefits. As DNA testing methods have advanced yet further, 
allowing for the creation of perpetrator profiles from even degraded crime scene 
evidence, the possibilities presented by preserved biological evidence are tremendous. 

States Can Readily Preserve Biological Evidence; What is Needed are Incentives and 
Guidance 

The practice of preserving biological evidence is not itself “new,” nor particularly 
challenging. Such evidence is in fact regularly preserved in Jurisdictions across states, 
nationwide. What is lacking is consistency in practice across - and even within - 
jurisdictions. The federal regulations enacted pursuant to the JFAA make clear how 
biological evidence can be preserved simply, appropriately, and without need for 
excessive storage space or extraordinary conditions of storage. 

The potential to properly preserve biological evidence lies latent in every state, 
like the DNA profiles lying latent in that evidence. Compared to the amazing probative 
power that we can harness through the proper preservation of biological evidence, the 
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effort and resources necessary to do so are minor. What is missing is the commitment to 
act. 

Recommended Congressional Action 

As envisioned and later enacted by Congress, States could have been compelled 
to standardize and expand statewide evidence preservation requirements. Unfortunately, 
Executive and OJP maneuvering regarding JFAA implementation rendered these 
preservation incentives useless. But while the opportunity has been missed, it has not 
been lost. In the interest of significantly improving the public safety and enabling the 
wrongfully convicted to prove their innocence. Congress must revisit the connection of 
JFAA Section 413 to a significant federal funding stream in order to stimulate the 
achievement of its original laudable goal. 

An overhaul of the funding reality should also be complemented by NIJ 
leadership regarding best practices for the preservation of biological evidence. Through 
work with many jurisdictions, the Innocence Project has seen that the will to properly 
preserve and catalogue preserved evidence exists, yet jurisdictional unfamiliarity with 
best practices for doing so has prevented action. Federal guidance - perhaps on the basis 
of a series of recommended protocols identified by a national working group - should be 
offered to states to specifically explain how biological evidence can be consistently and 
properly preserved. 

With Congressional support and federal guidance, the discovery of preserved 
biological evidence - to protect the innocent and the public at large - will no longer have 
to rely on serendipity and happenstance. 


19 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00175 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



172 


III. Leaving the Public Unprotected: OJP Enforcement of Congressional Intent 
Regarding Innocence Protections Under the Paul Coverdell Forensic Science 
Improvement Grant Program 

The JFAA program with the broadest reach and greatest direct potential for 

preventing wrongful convictions may well be Section 31 1(b) of the Justice for All Act. It 

requires that state and local jurisdictions seeking Paul Coverdell Forensic Science 

Improvement Grant Program (Coverdell) funds certify that: 

A government entity exists and an appropriate process is in place 
to conduct independent external investigations into allegations of 
serious negligence or misconduct substantially affecting the 
integrity of the forensic results committed by employees or 
contractors of any forensic laboratory system, medical examiner’s 
office, coroner’s office, law enforcement storage facility, or 
medical facility in the State that will receive a portion of the grant 
amount. 10 


The Innocence Project views the Congressional mandate under Section 31 1(b) as 
a crucial step toward ensuring the integrity of forensic evidence, because we know that 
lab errors, both inadvertent and calculated, contribute significantly to wrongful 
convictions. In fact, according to a recent study by University of Virginia professor 
Brandon Garrett, problems with forensic evidence such as blood evidence, a fingerprint 
match or a hair comparison contributed to 55 percent of the convictions of the first 200 
DNA exonerees in the United States, 

Without the development of DNA testing, there would be no Innocence Project - 
and more than 200 factually innocent Americans would remain wrongfully convicted, 15 

10 JUSTICE For All Act § 3 1 1(b), 42 U.S.C. § 14136 (2004) 

1 1 Brandon L. Garrett, Judging Innocence, 108 Colum. L. Rev. (forthcoming 2008). 
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of whom had been on death row. With our use of this validated and unambiguous 
science, we have proven that wrongful convictions do in fact often result from 
unvalidated or unreliable forensics, or exaggerated expert testimony. Together, 
misapplication of forensics and misplaced reliance on unreliable or un validated 
methodologies are the second greatest contributors to wrongful convictions. Despite these 
demonstrated problems, independent and appropriately conducted investigations - which 
should be conducted when serious forensic negligence or misconduct may have 
transpired - have been exceedingly rare. 

To that end. Section 3 1 1 (b) of the JFAA brought hope of important change. The 
independent and external investigations mandated by Section 31 1(b) would enable - 
indeed, when necessary, force - jurisdictions to identify the root causes of demonstrated 
forensic problems, thus paving the way for effective remedies to prevent them from re- 
occurring. The provision was intended by Congress to help jurisdictions: 

- Bypass internal politics that might otherwise impede the efficacy, disclosure - 
or even the simple performance - of such investigations, 

- Identify the challenges faced by forensic entities and employees (as they are 
confronted with ever-increasing workloads) that may have led to problems 
alleged, 

- Understand the steps necessary to ensure that such alleged negligence or 
misconduct will not re-occur, and 

- Consider how other cases - past, present and future - may be connected to the 
same problems identified, as well as how to best address those cases. 
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In the wake of allegations of serious forensic negligence or misconduct, 
independent and external investigations and reports are essential to consistent public faith 
in the integrity of forensic evidence - evidence that juries rely upon greatly when 
determining questions of innocence or guilt. 

If that faith wanes, Juries can question the veracity of evidence, and might acquit - even 
when that evidence otherwise would prove a defendant’s guilt. 

In other instances, juries have exhibited too much faith in flawed forensic 
evidence, which has resulted in numerous wrongful convictions. Such wrongful 
convictions mean that the real perpetrators eluded detection. In many of the 212 
wrongful convictions proven by DNA evidence, those same real perpetrators have gone 
on to commit other crimes. Indeed, in the 77 exonerations in which real perpetrators 
have been identified, we have documented dozens of rapes and murders committed after 
the arrest of the wrong person and before the identification and apprehension of the real 
perpetrator. 

Moreover, Section 3 1 1(b) was intended to help our hard-working police and 
prosecutors focus on the real perpetrators of crimes. If they apprehend and convict those 
persons as swiftly and surely as possible, they can best protect the public safety. Thus, it 
is not surprising that Congress recognized the crucial roles that forensics play in our 
courtrooms and police precincts, and Section 31 1(b) enjoyed overwhelming bi-partisan 
support. Yet as discussed below, OJP’s refusal to properly enforce Section 3 1 1 (b) 
thwarts Congress’s intent, undermines public faith in forensic evidence, leaves the 
innocent at risk of wrongful conviction, and threatens the public safety. 
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A. Forensic Oversight - Or Lack Thereof — Before 311(b) 

As noted above, before enactment of Section 3 1 1(b), there was little incentive to, 
in the wake of forensie error, produce a rigorous external investigation of what went 
wrong and how to fix it. Examples of these unexamined forensic missteps are myriad. 

Jimmy Ray Bromgard and Montana 

On October 1, 2002, Jimmy Ray Bromgard of Montana became the 1 1 1th person 
exonerated by postconviction DNA testing. The testimony of the state’s Department of 
Justice crime lab director Arnold Melnikoff played a crucial role in sending Bromgard to 
prison for a young girl’s rape. Although he lacked a scientific basis for asserting so, 
Melnikoff testified that microscopic comparisons of hair evidence demonstrated a one-in- 
ten-thousand chance that two hairs found on the child's bedding belonged to someone 
other than Bromgard. 

At the request of the Innocence Project, a peer review committee of the nation's 
top hair examiners reviewed Melnikoff s testimony, issued a report concluding that his 
use of statistical evidence was Junk science and urged Montana's Attorney General, 
which ran the lab, to set up an independent audit of MelnikofFs work in other cases. 

Two more Montana inmates were exonerated by DNA in two other criminal cases 
where Melnikoff had offered the same fabricated statistics he offered against Bromgard. 
Thus, in the first three cases in Montana in which an inmate secured post conviction 
DNA testing, the testing cleared the inmate and in all three cases, the state's lab director 
and "hair expert" most likely engaged in misconduct. 
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At the request of the prosecution, the FBI hair unit re-examined the hairs in the 
Bromgard case and concluded that Mr. Bromgard was - in direct contradiction of 
Melnikoffs findings - excluded as the source of the hairs. Even then, the Montana 
Attorney General stubbornly refused to order an external independent audit. Instead, he 
conducted his own internal review, employing a retired law enforcement officer who had 
relied on Melnikoff to make cases and at least one state crime lab employee who had 
been trained by Melnikoff. His report concluded there was no reason to re-examine the 
evidence in Melnikoffs other cases. Ultimately, it was revealed that before the state 
Attorney General had assumed that post, he had been a county prosecutor who had 
used Melnikoff as his expert witness in numerous cases that either he personally tried or 
supervised. The Coverdell mandate of external independent investigations was designed, 
in part, to overcome these types of situations in which key players in an investigation 
process have a conflict of interest. 

Virginia and the Earl Washington Audit 

In 1984, Earl Washington was wrongly convicted and sentenced to death for the 
rape and murder of a young housewife in 1982. Although he came within nine days of 
execution, in 1993, he received a Governor’s commutation to life based on early post- 
conviction DNA testing and in 2000, he received a Governor’s pardon, following 
additional DNA testing, on the grounds of reasonable doubt. However, in both instances, 
the Governors explained that due to the qualified conclusions contained in the DNA 
reports from the Virginia Division of Forensic Science, Washington’s guilt remained a 
possibility and as a consequence, both Governors refused to exonerate him. Given these 


24 


VerDate Nov 24 2008 


08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00180 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 


PsN:CMORC 



177 


pronouncements, the state police continued to investigate Washington and the victim’s 
husband believed that his wife’s murderer had been inexplicably freed. 

Finally, in 2004, in conjunction with a civil rights suit filed on behalf of Mr. 
Washington, additional DNA testing by an independent lab proved his complete factual 
innocence and the criminal responsibility of another man. DNA testing on the semen 
recovered from the victim came from one man, Kenneth Tinsley, a convicted serial 
rapist. The independent lab also concluded that the 2000 results generated by the 
Virginia crime lab on the same semen collected from the victim had been erroneous since 
the Virginia lab had wrongly excluded Mr. Tinsley as the source. 

In response to the new results from the independent lab, the Innocence Project 
tmd Washington’s attorneys urged the chief of the state crime lab to implement an 
external independent review to determine what went wrong in the lab to produce the 
erroneous results in 2000, the scope of the problem, and how to fix it. The state crime lab 
chief refused and instead conducted an internal audit which reported that “the conclusions 
reached (by the Virginia crime lab) in this case regarding Earl Washington and Kenneth 
Tinsley are scientifically supported by the data in the case file.” 

In September 2004, after the Innocence Project challenged the appropriateness of 
an internal review. Governor Warner ordered an independent external audit of the case to 
be conducted by the American Society of Crime Lab Directors Laboratory Accreditation 
Board (ASCLD/LAB). 

In May 2005, ASCLD/LAB issued its report finding that numerous errors were 
made in the 1993 and 2000 DNA testing by the Virginia Bureau of Forensic Science. The 
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independent external auditors specifically rejected the findings of the state’s internal 

review and criticized the state’s failure not to take appropriate remedial action, declaring: 

The ASCLD/LAB inspectors disagree with the statement made by the 
DFS internal auditors that “We find that the conclusions reached in this 
case regarding Earl Washington and Kenneth Tinsley are scientifically 
supported by the data in the case file.” The poor quality of the DNA 
typing results and the diverse array of alleles detected by the repeat 
analyses, that are not reproducible, do not sustain the conclusion that the 
reported findings are scientifically supported by the data. 


ASCLD/LAB recommended extensive remedial action including sweeping 
reviews of other cases. None of this would have occurred but for the independent 
external audit. 

Because of the initial wrongful prosecution and conviction of Washington, the 
state’s investigation of the 1 982 murder ceased prematurely, and the real perpetrator 
remained at liberty to commit at least one other violent rape. Because of the failed 
laboratory work of the Virginia Division of Forensic Science, the victim’s widower 
endured additional hardship and was denied emotional closure, needlessly, for several 
years. Following the ASCLD/LAB audit, the Special Prosecutor reinvestigated the case 
and indicted Kenneth Tinsley. Mr. Tinsley pled guilty in 2007 and received a life 
sentence. 

Section 3 1 1 of the JFAA was designed to prevent what happened in the aftermath 
of the Earl Washington case. Significant errors are more likely to be revealed by an audit 
in which none of the employees or management of the lab under investigation take part in 
the review. 
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B. OJP’s Failure to Carry Out Congressioual Intent 

Despite the strong bi-partisan Congressional support for the external 
investigations intended under the Coverdell grant program, implementation of the 
certification requirement has been thorny at best. The Innocence Project has surveyed 
applicants for Coverdell funds in each year since the JFAA’s passage, and we have found 
significant shortcomings in enforcement of the new requirement. Too often, we have 
found that Congressional intent has been ignored or otherwise circumvented, and in most 
instances, money continues to flow to Coverdell grantees irrespective of whether they 
adhered to the JFAA’s Coverdell mandate. We will address specific shortcomings below. 

C. OJP Fails to Provide Applicants with Guidance 

Although Section 3 1 1(b) dramatically changes the forensic landscape by 
requiring independent external investigations into allegations of serious forensic 
negligence or misconduct, the fact is that many jurisdictions lack the apparatus for 
fielding them - even though they’re not supposed to receive Coverdell funding 
unless they do. OJP has not been helping applicants clearly understand what 
Congress expected of them under this program, and has been distributing the 
monies without properly enforcing the certification requirement. 

During 2005, the first year the NIJ administered Coverdell grants with the 
new precondition, it became clear even before the NIJ published its 2005 
Coverdell Request for Proposal (RFP) that applicants lacked clarity about what 
would constitute an appropriate “government entity” and “appropriate process” in 
keeping with Congressional intent. The Inspector General’s office (OIG), 
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potential grantees and the Innocence Project all had questions. But OJP was not 
providing sound answers. 

Although, in light of the serious questions raised, the NIJ could have 
amended its RFP - and provided grantees with guidance that could help them 
determine how they might comport with the external investigations requirement - 
it opted not to. The NIJ told the OIG that it would respond to specific questions 
by applicants on case-by-case bases - yet never did. Instead, upon further 
prodding from the OIG, it sent all grant applicants a memo that sketched three 
government entities and attendant processes that it deemed to be in keeping with 
the spirit of the JFAA, five that did not, and - while expressly stating that it was 
up to the applicant, rather than OJP, to determine whether the applicant complied 
with the JFAA'^ - required that all applicants recertify their compliance with 
Coverdell program requirements after reviewing the memo. (The memo is 
attached as EXHIBIT B.) 

OJP ultimately approved every applicant that recertified - seemingly 
without reference to whether each applicant adhered to the memo. That approach 
continued into the next funding cycle, as the NIJ funded every FY06 application 
that included a signed certification,'^ despite what seem to be shortcomings on 
this count on many 2006 applications. (The Innocence Project currently is 
reviewing FY07 applications.) 


12 The NIJ incorporated the memo to applicants into the text of the 2006 Coverdell RFP and it remains in 
the 2007 RFP, available at httti://www.ncirs.gov7pdfillesl/nii.^sl00079l .pdf"page".‘> . 

13 For a list of 2005 grantees, http://www.oip.u s doi.govMii/awards/200S lopic.htmffpaul coverde ll. The 
2006 list of grantees is available at http://www.oio.usdoi.eov/nii/awards/2006 lopic.htmWpaul-coverdell . 
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Yet even if the NIJ had enforced the memo, we remain unconvinced that it 
provides potential applicants for Coverdell monies with the meaningful advice necessary 
to comport with Congress’s vision for robust and external oversight entities. In fact, it 
seems the memo has enabled many applicants to assert that inadequate oversight 
mechanisms pass muster, while enabling OJP to assert that they didn’t completely ignore 
the requirement. 

The Innocence Project is not suggesting that it knows what legally 
satisfies the 31 1 (b) requirements. Nevertheless the plain language in the Justice 
for All Act is clear. It requires applicants for Coverdell monies to certify that a 
government entity exists and an appropriate process is in place to conduct 
independent external investigations. As such, the OJP’s guidance was inadequate, 
misleading, and did not help to fulfill Congressional intent. 

D. Lack of Clarity Leads to Underuse, Ineflectiveness of Coverdell Forensic 
Quality Assurance Protections 

Only a handful of Coverdell investigations have proceeded since the 
31 1(b) certification became part of the Coverdell grant. To our knowledge, 
allegations of serious negligence or misconduct have been lodged in California, 

New York, Texas, Washington State, and Massachusetts. Yet these allegations 
only result in worthwhile investigations when the investigative entities actually 
are external and independent, as Congress had envisioned them. Indeed, those 
concerns have proven well-founded. 
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A Comparison of Results Demonstrating Inadequacy of Internal Affairs 
Investigations as the “External” Entity to Conduct Such Investigations 

An internal affairs investigation is, by definition, not an “external” 
investigation. Yet such an entity (along with offices of Inspectors General and 
independent investigators appointed by district attorneys) is among the three that 
the OJP tacitly endorsed in its memo explaining to applicants the Section 31 1(b) 
requirement. Specifically, the OJP suggested that a law enforcement agency 
receiving the grant could call on its Internal Affairs Division as its entity, so long 
as that lAD reported directly to the head of the law enforcement agency as well as 
the head of the unit of local government - and was completely free from influence 
or supervision by laboratory management officials. 

The Innocence Project has great concern about OJP's tacit endorsement of 
internal affairs as an appropriate entity to conduct Section 3 1 1(b) investigations. 
This is because we have yet to observe a local police department or crime 
laboratory internal affairs division conduct a crime lab investigation completely 
free from influence, if not supervision, by its upper laboratory management. 
Internal investigations carried out in Virginia, Montana and New York all were 
hopelessly compromised by conflicts of interest or by the involvement of 
laboratory management. Consider the following example of a Section 31 1(b) 
investigation conducted by an internal affairs unit: 
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Case Example I; Santa Clara County Internal Affairs Investigation 

In Santa Clara County, the entity designated to conduct the Section 3 1 1(b) 
investigations is what serves as the de facto internal affairs arm of the District Attorney’s 
Office, its Bureau of Investigation. The crime lab in Santa Clara County is a division of 
the District Attorney’s office. A robbery case prosecuted by the Santa Clara District 
Attorney’s office, against Jeffrey Rodriguez, involved forensic evidence and testimony 
that was credibly alleged to have been plagued by serious negligence or misconduct. 
Pursuant to the certification made under the California Coverdell grant application, the 
Northern California Innocence Project (NCIP) petitioned the District Attorney (DA) to 
scrutinize the fiber analysis methods used at its laboratory which were seemingly 
erroneous, and were crucial to the conviction of Mr. Rodriguez — a conviction that was 
later overturned, and where the courts ultimately declared Mr. Rodriguez factually 
innocent of that crime. 

Specifically, in the Rodriguez case Mark Moriyama of the Santa Clara District 
Attorney’s crime laboratory asserted - both in written reports and in testimony - that oil- 
like deposits on Mr. Rodriguez’s jeans connected Mr. Rodriguez to a robbery. Mr. 
Rodriguez was found guilty, but the conviction was ultimately overturned. In 
consideration of potential re-trial, other government experts from outside the lab deemed 
Mr. Moriyama’s findings regarding the oil-like deposits insupportable, and based upon 
the questions raised by those subsequent analyses of the deposits, the District Attorney 
decided not to re-try the case against Mr. Rodriguez. 

The NCIP filed an allegation of forensic negligence or misconduct with the DA’s 
office, calling for an investigation of Mr. Moriyama’s work to assess whether the lab had 
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relied on errant analysis to convict Mr. Rodriguez in the first place, and whether 
problems with fiber analysis may have tainted other cases the lab handled. Several 
months later, the DA’s office published a report in response to the NCIP’s allegation. 
That report focused not on providing an objective analysis of Mr. Moriyama’s forensic 
work seeking to understand if a problem occurred, and if so why and what remedial 
measures might be appropriate, but instead defended the propriety of Mr. Rodriguez’s 
conviction and the role of Mr. Moriyama’s testimony therein. 

In particular, the report did not adequately explain how Mr. Moriyama’s forensic 
analysis deviated so dramatically from the examinations of other analysts who looked at 
the same fiber evidence and could not corroborate his conclusions. The DA’s report also 
failed to provide guidance that might prevent recurrence of a forensic error. 

The investigative shortcomings troubled many, including the editorial board of 
the San Jose Mercury News. It wrote on November 9th of last year that “(DA) Carr could 
have turned the complaint over to an outside expert or the state Attorney General’s 
Office. That would have signaled to the community that when it comes to addressing 
problems with prosecutions, her office has nothing to hide and no one to protect.” Just 
last month, in a rare finding that made the DA’s obstreperousness all the more striking, a 
court in Santa Clara declared Mr. Rodriguez factually innocent of the crime for which he 
had been wrongfully convicted. (See the judge’s order, attached as Exhibit C.) 

Internal affairs divisions can be compromised by conflicts of interest that 
undermine their objectivity when they must report their results to the public. It is one 
thing for an entity’s internal management to determine how to conduct itself based on its 
own internal reviews, but yet another thing to provide the public with assurances of 
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quality when there is potential fiscal liability and political embarrassment at stake for the 
government official to whom both the investigated and investigator ultimately report. 

In contrast to a department of internal affairs, a state’s office of the inspector 
general lacks such a conflict of interest; indeed, inspectors general exist to avoid 
conflicts of interest and thus maintain independence when the government is 
investigating itself. The following example demonstrates the difference. 

Case Example 2: The New York State Office of the Inspector General’s Examination 
of the New York City Police Department’s Crime Lab 

A 2007 Coverdell investigation conducted in New York, for example, exhibit the 
value of a greater level of independence and transparency in Coverdell investigations. In 
that instance, the New York State Office of the Inspector General (IG) examined the New 
York Police Department crime laboratory’s response to 2007 allegations of misconduct 
among narcotics analysts at the lab. These allegations had been swept under the rug by an 
internal review for more than five years - and that would have continued but for the 
independent light shed on them by the IG, which brought the necessary attention - and 
action. 

In approximately April 2002, rumors arose at the NYPD lab that analysts were 
“drylabbing” - presenting lab results without actually performing tests - in narcotics 
cases. During a laboratory staff meeting, an assistant chemist, Delores Soriano allegedly 
mentioned to a criminalist, Elizabeth Mansour, that she and “half the lab” were cutting 
comers. Sgt. Aileen Orta of the lab and Division Inspector Denis McCarthy decided to 
administer tests intended to catch Mansour and Soriano. The results were striking; 
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Mansour reported a presence of cocaine in seven bags when none was present. As a result 
of the internal review, Mansour was suspended and eventually left the NYPD. 

In a separate examination, Soriano said cocaine wasn’t present when, indeed, it 
had been. Yet the lab did not investigate the root cause of that missed result, nor did it 
look at any of Soriano’s past cases, either. Later, tests were administered to a lab 
supervisor, Rameshchandra Patel, and he falsely identified cocaine. The internal 
investigation ended in 2002 with absolutely no re-examination of the offending analyst’s 
casework. 

Even in 2007, when the new director of the laboratory learned of the 2002 
problems, he did not know that he was expected to refer the matter to New York State’s 
designated independent entity. Eventually, after the matter came to the attention of the 
agency that regulates all crime labs in the state, the matter was referred to the New York 
State Inspector General (IG). When the IG looked into the same matters in 2007 under 
the auspices of a Coverdell allegation, it re-investigated, concluded that misconduct had 
occurred, and recommended responses that went further than the original investigation, 
which it had found to be sorely lacking. It also referred possible criminal charges to the 
District Attorney’s office. 

The New York IG’s response contrasted starkly with that of the Santa Clara 
County DA’s office when it was faced with a similar quandary. Unlike in Santa Clara, the 
New York IG looked objectively at questionable laboratory activities, without concern 
for reputations or liability risks, and brought to the surface matters about which the lab 
had remained publicly silent. This airing brought necessary attention to unresolved issues 
that otherwise might have been swept under the rug - and provided assurances that the 
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problem had been properly investigated and addressed in the interests of the integrity of 
forensic evidence. 

Had there never been a Coverdell allegation and an independent external 
investigation, it seems that the public would never have heard another word about 
Mansour, Soriano or Patel, nor about the broader problems with which their lab was 
contending. Nor would there be public assurances that such problems are adequately 
addressed. This independent, external investigation and report by the Inspector General 
demonstrates why it is so important that Congressional intent that such investigations be 
“external” is honored. 

E. Innocence Project Survey of Established Coverdell Oversight Entities and 
Processes Reveals Shortcomings 

Regardless of the inadequacy of internal affairs as Coverdell oversight entities, 
the Innocence Project knows from its research that most recipients of Coverdell funds 
named internal affairs divisions to conduct their Section 311(b) investigations. We 
canvassed (through public records requests and otherwise) the oversight compliance 
methods of virtually all recipients of Coverdell monies in FY 05 and FY 06, and found 
that in many states, the bodies that applied for Coverdell funds weren’t the laboratories or 
other forensic facilities, but instead administrative agencies that managed this money and 
distributed it to numerous local recipients. Some applicants asserted that they established 
statewide policies to meet the certification requirement of Section 31 1(b). In many other 
circumstances, applicant bodies conceded that they had signed the certifications on behalf 
of the forensic end-users, but asserted it was the responsibility of the local recipients to 
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establish investigative entities and processes. They then suggested that we contact the 
local grant recipients, themselves, to see how they would establish the appropriate 
investigative entities and processes. 

When we did so, we learned that many of the local funding recipients did not 
know about the Coverdell external investigations requirement - nor had they been asked 
by either OJP or the state agencies distributing-their Coverdell monies to consider it 
before they accepted their monies. (There were some exceptions to this rule - among 
them in California and Ohio. In those instances, the applicant agencies required local 
grantees to submit documentation that named their oversight entities - but even in these 
instances, it seems that no one scrutinized these submissions to ensure they adhered to the 
JFAA.) 

Thus, in the course of our nationwide survey of Coverdell applicants and entities, 
we learned much about their handling of the JFAA Section 3 1 1(b) requirements. Many 
of the local recipients addressed the Coverdell requirement for the first time in 
conversations with us, and the vast preponderance of these local recipients named their 
internal affairs apparatuses as their Coverdell entities. By virtue of not properly 
understanding what was expected of such entities and processes and/or believing that 
internal affairs investigations would meet the letter and spirit of Congressional intent 
under Section 3 1 1(b), our survey revealed numerous structural impediments and conflicts 
that would undermine the efficacy of whatever investigations the vast majority of 
Coverdell recipients conducted, thereby defeating the intent of Section 31 1(b). 
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F. Other Problems with Coverdell Grant Administration 

Concerns about the independence and externality of certified Coverdell oversight 
entities are crucial, and deserving of close examination. In addition, there are numerous 
other major concerns about the resultant investigations - including a relative lack thereof 
- that we would like to bring to the Committee’s attention. 

i. Too Few Coverdell Investigations 

Nationally, the adoption and utilization of the external investigatory Coverdell 
requirements has been glacial. In New York, where two Innocence Project co-directors sit 
on the New York Commission of Forensic Science — established more than 10 years ago 
to oversee the state’s forensic laboratories — four Coverdell investigations already have 
unfolded. Clearly, the New York Commission has taken to heart the importance of 
Coverdell investigations. By comparison, we are aware of only six other Coverdell 
investigations requested nationally.''’ It’s inconceivable that outside of New York there 
have only been six instances of serious forensic negligence and misconduct nationwide in 
the past three years that deserve investigation. Common sense, experience, and tracking 
of news reports nationwide tell us the number of incidents deserving of such 
investigations must be far larger. 

Even if a state has established a robust oversight process in connection with 
3 1 1(b), most jurisdictions do not notify the employees and other staff of their laboratories 
about the right and ability to make allegations. Consequently, there have been 

14 In the January 2008 report by the Office of the Inspector General, “Review of the Office of Justice 
Programs’ Paul Coverdell Forensic Science Improvement Grants Program,” available at 
http://www.usdoi.gov7oi&'repons/OJP’'e080l/final.Ddf. the OIG alluded to several other Coverdell 
investigations. The Innocence Project cannot independently verify whether these are the same 
investigations about which it has firsthand knowledge, or separate and additional Coverdell investigations. 
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dramatically fewer Coverdell allegations than we otherwise would expect. The typical 
Coverdell allegation has arisen after a media report - such as in a newspapter - that 
serious negligence or misconduct might have occurred at a lab. The media, in their 
watchdog role, have informed the public of concerns that others have then brought to the 
attention of Coverdell oversight entities. But in this arrangement, it is likely that only a 
handful of the instances of serious negligence or misconduct ever see the light of day. 
Laboratoiy employees - those who witness laboratory activities on a daily basis and may 
be in best position to report on them - need to know that the Coverdell oversight entities 
are there for them to raise issues safely, as whistleblowers, outside their chains of 
command. As such, state laboratories should inform their staff members of the Coverdell 
requirements. New York State took on such an effort via its Commission on Forensic 
Science, but other states must follow suit.'^ 

Regardless of where responsibility for these disconnects lie, it seems clear that in 
jurisdictions throughout the country, Coverdell funds are being received yet incidents of 
serious forensic negligence or misconduct are going unreported, and thus neither 
investigated nor remedied. As such, we have missed many opportunities to examine the 
shortcomings in our forensic systems, as well as those to improve the quality of our 
criminal justice systems. This situation is sure to continue unless there is action to 
address it. 


1 5 The Inspector General discusses a related issue in its January 2008 report, available at 
http://www.usdoi.i;ov/oii>.'reports;OJP.'e0801/final.Ddf - specifically that laboratories are not always 
reporting allegations of serious negligence or misconduct to their relevant oversight entities. Although the 
Innocence project strongly concurs with the Inspector General that notification procedures must be 
remedied, the specifics of the OIG’s suggestions extend beyond the scope of this testimony. 
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ii. Certifications Signed Even without Functional Oversight Entities 

The Innocence Project, in its canvassing of Coverdell funding recipients, 
determined that numerous grant recipients signed their Section 3 1 1(b) Coverdell 
certifications without first considering which entity would conduct such investigations, 
and what process the entity would use in those investigations. Several states admitted 
this openly to the Innocence Project, (yet still received federal monies that, ostensibly, 
should have been denied in the absence of a supportable certification.)'* Without a clear 
plan for Coverdell compliance, many states have been playing catch-up when they’ve 
been faced with allegations - if they receive allegations at all. 

iii. Certifications Signed with Uninformed Oversight Entities 

The Innocence Project’s national canvassing also revealed the troubling fact that 
some oversight entities named in applications for Coverdell monies never were informed 
that they had been selected for oversight duties. In Massachusetts, for example, in 
2007 the New England Innocence Project filed an allegation with the state Inspector 
General’s office because the state’s Coverdell application indicated that the IG was the 
office fielding the state’s Coverdell allegations. The IG, however, indicated that it never 
had been informed of this designation, which by definition meant it was unprepared to 
vet the allegation immediately upon its receipt. While the IG has endeavored to undertake 
the task responsibly, the IG, which has required time to get up to speed on the Coverdell 


16 The Inspector General’s Office confirmed this occurrence in its January 2008 report, available at 
http://www.usdoi.gOv/oig/repons/OJP/e080l/final.pdf . 

17 The Inspector General’s Office confirmed this occurrence in its January 2008 report, available at 
htlD:.//wwAv.usdoi.gov/oig./reports/OJP/e0801/final.iKlf . 
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requirement, still is investigating the allegation a full year later.'* Similarly, the 
Innocence Project learned that the Inspector General in Illinois, named along with the 
Illinois State Police’s internal investigatory arm to handle Coverdell allegations in 
Illinois, also had no notice of its designation. 

iv. Subgrantees Avoid Scrutinty 

In many states Coverdell grants are awarded to state offices that administer 
federal grants and then disburse monies to subgrantees. The Innocence Project has found 
that, although state recipient agencies signed certifications regarding external 
investigations, the actual recipients of the monies were not similarly pressed for 
documentation. As such, these agencies received monies without certifying - thus 
circumventing the certification requirement. We should note that several states have 
taken it upon themselves to require their subgrantees to provide them with documentation 
concerning the entities they’d utilize in vetting a Coverdell allegation. But the standards 
across the country on this front are far from uniform and, in function, wholly voluntary. 
As a result of this disconnect, many jurisdictions are not truly prepared to provide the 
public confidence in forensic evidence envisioned by Congress. 

In 2007 OJP also noted in its RFP that any submitted certification applies not only 
with respect to an applicant itself, but also with respect to any subgrantee that receives a 
portion of the grant. But it did not mandate that the applicant list the oversight 

1 8 In its review of Massachusetts’ 2007 Coverdell application, the Innocence Project learned that the 
Massachusetts Inspector General’s Office was relieved of Coverdell oversight duties and replaced by the 
State Auditor’s Office ( http://www .n ia.ss gov/sao;' ). That agency may require a similar period to get up to 
speed if ever presented with an allegation. 

19 See Exhibit B. also available at httD:;7www.ncirs.gov7pdlTilesl/nii./sl00079l.pdfi<page-5 . In the RFP 
potential applicants found the following: “Note; In making this certification, the certifying official is 
certifying that these requirements are satisfied not only with respect to the applicant itself, but also with 
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mechanisms of all subgrantees - which means that the subgrantee problem, by and large, 
remains unresolved. Because the OJP isn’t exploring whether the certification signees 
actually consult with the local grantees about their respective oversight entities, many 
local entities may have ineffective oversight - if they even establish oversight at all. 

V. Many Entities Only Consider Misconduct, Not Negligence 

When the Innocence Project examined a number of the oversight entities that we 
learned about through the phone calls and public records requests mentioned above, it 
became apparent many of them may not be equipped to handle serious negligence. 
Instead, they seem designed only to vet misconduct. The JFAA is clear and requires 
oversight entities to have both capabilities. In any plain reading of the statute, an 
oversight entity that lacks capacity to handle serious negligence seems to fall short on its 
face. 

vi. No Follow-up on Apparently Insufficient Investigations 

As we described above, it seems that the Coverdell investigation by the District 
Attorney in Santa Clara County, California, fell short of the necessary independence and 
externality that 31 1 (b) requires. Others noticed this, as well, among them appellate 
defender Michael Kresser. He recently requested in writing that the Santa Clara DA 
reopen her Section 311(b) investigation. Yet thus far, the DA has not responded to 
Kresser - and there seems to be no pressure from the federal level to do so. We would 
hope that the OJP would take some responsibility to monitor the thoroughness and 
independence of an investigation requested under the Coverdell requirement, and thus 
respect to each entity that will receive a portion of the grant amount.” 
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prod effective investigations. But to this point, such follow-up has been absent in 
California, let alone the rest of the country. 

vii. The “Process” Requirement Has Been Completely Ignored 

The JFAA clearly requires not only the presence of an oversight entity in a grant 
recipient’s jurisdiction, but also the establishment of a process that entity would use to 
vet a Coverdell allegation. Shockingly, and without exception, the Innocence Project has 
found no applicant for Coverdell monies that specifically articulated the process its 
oversight entity would rely upon.^° Given the clear Congressional mandate that an 
investigatory process be in place upon certification of the JFAA Section 31 1(b) 
requirements, one could argue that no Coverdell applicant should have been funded since 
the certification requirement became law in 2004. 

The Innocence Project has developed a model nine-step process below that 
oversight entities should consider as one that might meet their Coverdell investigation 
requirements. It seems an investigation will be thorough, independent and productive 
enough to provide quality assurance if an oversight entity can: 

(1) identify the source(s) and the root cause(s) of the alleged problems; 

(2) identify whether there was serious negligence or misconduct; 

(3) describe the method used and steps taken to reach the conclusions in parts 1 and 

2 ; 

20 The Office of the Inspector General also noted in its January 2008 report, available at 
httD://www.usdoi.Qov/oiQ/reports/OJP/e0801/final Pdf , that the "process" requirement had been 
circumvented in a number of places. In particular, the OIG noted that “process” was lacking in 
instances when a mechanism had not been established to transmit an aliegation automatically 
from a crime lab to an oversight entity. Although we concur that such matters require remedy, we 
focus herein on the actual investigatory process an entity utilizes once that entity actually 
receives an allegation. 
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(4) identify corrective action to be taken; 

(5) where appropriate, conduct retrospective re-examination of other cases which 
could involve the same problem; 

(6) conduct follow-up evaluation of the implementation of the corrective action, and 
where appropriate, the results of any retrospective re-examination; 

(7) evaluate the efficacy and completeness of any internal investigation conducted to 
date; 

(8) determine whether any remedial action should be adopted by other forensic 
systems; and 

(9) present the results of Parts 1-8 in a public report.^' 

g. OJP Can and Should Require Reports of Section 311(b) Compliance Upon Re- 
application for Coverdeli Funds 

It seems unquestioned that OJP’s authority allows it to examine the oversight 
entities more thoroughly than it has. Presently OJP applies similar scrutiny to a number 
of other elements of the Coverdeli program. Specifically, in the 2007 Coverdeli RFP, the 
NIJ notes that the Government Performance and Results Act (GPRA), P.L. 103-62, 
requires applicants who receive Coverdeli funding “to provide data that measure the 
results of their work.”^^ That requirement derives in turn from the GPRA, in which 
Congress recognized that “congressional policymaking, spending decisions and program 
oversight are seriously handicapped by insufficient attention to program performance and 

21 This proposed process derives from a 2007 document of the U.S. Government Accountability Office - 
“Government Auditing Standards: January 2007 Revision,” available at 
http://ww'w.gao.eov/govaud''d07162g.pdf (last visited July 6, 2007). See sections 3.01-3.39. 

22 See p. 12 of the the 2007 Coverdeli RFP, available at http://www.ncirs.gov/pdffilesl/nii/sl00079l.pdf . 
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results.”^^ As such, states and even local agencies receiving Coverdell funding must 
“submit semiannual progress reports” and “quarterly financial status reports” during the 
award’s duration. Moreover, their final reports must; 

(1) include a summary and assessment of the program carried out with FY2007 
grant funds, 

(2) identify the number and type of cases accepted during the FY2007 award 
period by the forensic laboratory or laboratories that received FY2007 grant 
funds, and 

(3) cite the specific improvements in the quality and/or timeliness of forensic 
science and medical examiner services (including any reduction in forensic 
analysis backlog) that occurred as a direct result of the FY2007 grant award.24 
In keeping with the GPRA, it seems consistent for OJP to ask Coverdell funding 

recipients to provide accountings of their oversight entities, processes and investigations 
as a means of honoring Congressional intent. 

Conclusion 

In 2004 OJP was handed a mandate for forensic laboratory oversight, after it 
received a strong bipartisan message from Congress that forensic oversight matters. But it 
has squandered the promise of JFAA’s Section 31 1 by sitting on its hands, and the nation 
has suffered. Faith in our nation’s forensics remains unsettled, and, by and large, 
allegations of serious forensic negligence or misconduct go unexamined. Given the 


23 Available at htlp:/-www .w hitehouse.gov/onib,'nigiin-gpra/gplaw2ni.htm l#h2. 

24 Availableat http:/,Avww.ncirs.gov/ptlffilesl/nii/sl00079l.pdfffDaae”5 . p. 16. 
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critical importance of forensic evidence to life, liberty and the public safety in this nation, 
this is untenable, and must be addressed. 

Thank you for the opportunity to present before you today. If the Committee has 
any questions about any of the testimony presented, it would be my pleasure to explore 
these matters further with you. 
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OJP-NIJ 2006 RFPs That Use "Demonstrate” 

RFP Name Detail Page # 

1 . Data Resources Program 2006; Funding for the Analysis of Existing Data 2 

2. Forensic Casework DNA Backlog Reduction Program 3 

3. Social Science Research on the Role and Impact of Forensic Evidence on 3 

the Criminal Justice Process 

4. Research and Evaluation on the Abuse, Neglect, and Exploitation of Elderly 4 

Individuals, Older Women, and Residents of Residential Care Facilities 

5. Social Science Research on Terrorism 5 

6. Process and Outcome Evaluation of G.R.E.A.T. 6 

7. Evaluation of Technologies 7 

8. Outcome Evaluations of Violence Prevention Programs 8 

9. Public Safety Interventions 9 

10. Research and Evaluation in Community Corrections: A Multijurisdictional 10 

Study of Reduced Caseload and Related Case Supervision Strategies in 

Managing Medium- and High-Risk Offenders 

1 1 . Research on Sexual Violence and Violent Behavior in Corrections 1 1 

12. Study of Administration of Justice in Indian Country 12 

13. Sexual Violence from Adolescence to Late Adulthood: Research, Evaluation, 13 

and the Criminal Justice Response 

14. Transnational Crime 14 

1 5. Evaluation of OJ JDP’s Commercial Sexual Exploitation of Children 1 5 

Demonstration Program in Atlanta/Fulton County 

16. Research and Development on Crime Scene Tools, Techniques, and 16 

Technologies 

17. Research and Development on Impression Evidence 17 

1 8. Sensor and Surveillance Technologies 1 8 

19. Biometric Technologies 19 

20. Forensic DNA Research and Development 20 

21 . Electronic Crime Research and Development 21 

22. Corrections Technology 22 
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23. School Safety Technologies 23 

24. Pursuit Management Technologies 24 

25. Modeling and Simulation Research and Development: Software 25 

for Improved Operations, Operational Modeling, Speech-to-Text Recognition, 

and Training Technologies 

26. Enhanced Tools for Improvised Device (lED) and Vehicle Borne lED Defeat 26 

27. Less Lethal Technologies 27 

28. Communications Technology 28 

29. Information-Led Policing Research, Technology Development, Testing, and 29 

Evaluation 


30. Forensic Science Research and Development Targeting Forensic Engineering, 30 
Forensic Pathology, Forensic Odontology, Trace Evidence, Controlled 
Substances, and Questioned Documents 

1 Data Resources Program 2006: Funding for the Analysis of Existing Data 
Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances In scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivided and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 
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Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

2 Forensic Casework DNA Backlog Reduction Program 

Required Documents 

The program narrative must address the project objectives, expected results, and the 
implementation approach. The nan'ative should also demonstrate, specifically and 
comprehensively, how the requested funds will reduce backlogged DNA samples. The 
narrative must also state clearly the number of forensic cases - forcible rape and murder/non- 
negligent manslaughter - currently awaiting DNA analysis and the number of cases that can 
be analyzed within 12 months using the Federal funding requested in this Fiscal Year 2006 
application. This number should reflect the number of cases that can be analyzed above and 
beyond those that can be analyzed using other sources of funding. The 12-month period 
begins October 1 , 2006. 

3 Social Science Research on the Role and Impact of Forensic Evidence on the 
Criminal Justice Process 

Successful applicants must demonstrate the following; 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 


3 of 31 


VerDate Nov 24 2008 


08:50 Sep 14, 2009 Jkt 000000 PO 00000 


Frm 00204 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 


PsN:CMORC 



201 


5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivided and resources are used 

4 Successftil past perfomiance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 

Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

4 Research and Evaluation on the Abuse, Neglect, and Exploitation of Eiderly 
Individuate, Older Women, and Residents of Residentiai Care Facilities 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and aeativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 
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2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivided and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 
Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

5 Social Science Research on Terrorism 
Successffjl applicants must demonstrate the following; 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 

problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivided and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 
Budget 
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1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

6 Process and Outcome Evaluation of GREAT 
Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of cument research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential fiar significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivided and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 
Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to consenre costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
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audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

7 Evaluation of Technologies 

Successful applicants must demonstrate the following; 

Understanding of the problem and its importance 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (\«hen appropriate) 

Impact of the proposed project 

1 Potential for significant advances in sdentific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivided and resources are used 

4 Successful past performance on NU grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 

Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 
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8 Outcome Evaluations of Violence Prevention Programs 

Promising programs and strategies with some evidence of effectiveness in the prevention of 
violence to and by youth are a necessary aspect of this solicitation. To be considered “promising," 
programs selected for outcome or impact evaluation under this solicitation must have already 
been developed, implemented and demonstrated to be effective in the prevention of violent 
behavior. For example, the Blueprints Project at the University of Colorado has identified 
promising programs using criteria from various organizations and agencies 
fhttp://wwwcoloradoedu/csDv/blueDrints/matrix/overviewhtmlV Although organizations may vary in 
the way these criteria are applied, to be labeled “promising" usually requires that quasi- 
experimental or experimental research designs were used in producing the evidence that 
programs are effective in reducing violent behavior and victimization. Selection priority will be 
given to outcome evaluations of programs and strategies demonstrated to be promising 
according to these types of criteria In this regard, proposals to conduct replications and external 
evaluations of existing programs are encouraged. 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for Improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 


8 of 31 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00209 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



206 


2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

9 Public Safe^ Interventions 

NIJ seeks process and outcome evaluations of situational crime prevention interventions; that is, 
interventions that focus more on the situational causes of crime and less on the dispositional 
causes of crime Interventions can be focused on a particular type of crime, on a situational crime 
prevention technique, or on a particular location. Situational interventions often address the 
environmental and opportunity factors involved in offender decisionmaking. Proposals should 
demonstrate an understanding of how situational crime prevention prindples are understood and 
used by law enforcement practitioners. Applicants are especially encouraged to include the 
following elements as part of their proposed evaluations: 

Displacement and diffusion analyses 
Cost analysis 

Longer follow-up periods (most are 6-12 months) 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

1 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

2 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 
1 Qualifications and experience of proposed staff 
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2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

10 Research and Evaluation in Community Corrections: A Multijurisdictionai Study of 
Reduced Caseload and Reiated Case Supervision Strategies in Managing Medium- and 
High-Risk Offenders 

NIJ anticipates funding one multijurisdictionai project. Although the study sites will be determined 
after the grant is awarded and in consultation with NIJ and its Federal partners, the proposal 
should identify potential candidate jurisdictions that follow evidence-based practices and where, 
at a minimum, reduced caseload size can be studied Site selection should focus primarily on 
probation agencies that have demonstrated a commitment to evidence-based policies and 
practices. A minimum of three sites will be necessary to achieve the goals of the study. 
Successful applicants must demonstrate how the proposed research will advance knowledge, 
practice, and policy on the management and supervision of medium- to high-risk offenders in a 
general supervised probation population 

Applicants for this project must have a strong record of successful applied research in 
community corrections and a demonstrated capacity to work effectively with State and local 
community corrections agencies, as evidenced by past consultative and collaborative efforts. 
Applicants must have the organizational capacity to cany out a multisite research project, to 
collect and appropriately analyze the wide range of data such a study will produce, and to 
effectively disseminate the results of the study to different audiences through a variety of 
approaches. 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 
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Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal Justice and related 
agencies and improving public safety, security, and quality of life 

3 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

4 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for prirrt and electronic products NIJ might develop for practitioners 
and policymakers 

11 Research on Sexual Violence and Violent Behavior in Corrections 

Since the passage of the Prison Rape Elimination Act of 2003 (Public Law 108-7), NIJ released 
three solicitations seeking proposals for quantitative research on prison sexual violence in 
correctional facilities Though the objectives of the Prison Rape Elimination Act focus on sexual 
violence, it is clear that sexual violence occurs within the broader context of violence in 
correctional institutions NIJ is seeking proposals that examine sexual violence as it pertains to 
violent behavior in correctional settings Successful applicants must demonstrate how the 
proposed research will advance knowledge, practice, and policy in addressing the topic of sexual 
violence in corrections 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 


11 of 31 


VerDate Nov 24 2008 08:50 Sep 14, 2009 Jkt 000000 PO 00000 Frm 00212 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 PsN: CMORC 



209 


2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, dennonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 T otal cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

12 Study of Administration of Justice in Indian Country 

Applicants must have a strong record of successful projects in Indian Country and be recognized 
at the national level in this area They must demonstrate the capacity to work effectively with 
tribal authorities at all levels, as evidenced by past consultative and collaborative efforts The 
applicant must be culturally competent and demonstrate the ability to recruit Native American 
or other staff w/ho have experience working in each of the selected sites and who have a working 
knowledge of the language and culture at those sites The applicant must have the organizational 
capacity to carry out a multisite, national case study design, collect and appropriately analyze the 
wide range of data such a study will produce, document the case studies, and effectively 
disseminate the results of the study to different audiences through a variety of approaches 

Successful applicants must demonstrate the following: 
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Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential ftDr significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

13 Sexual Violence from Adolescence to Late Adulthood: Research, Evaluation, and the 
Criminal Justice Response 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 
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3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successftjl past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 

Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

14 Transnational Crime 

Successful applicants must demonstrate the following; 

Understanding of the problem and its importance 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 
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2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to consen/e costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

15 Evaluation of OJJDP’s Commercial Sexual Exploitation of Children Demonstration 
Program in Atianta/Fulton County 

A critical aspect of the formative evaluation will be significant involvement and participation of 
program staff, local government, community representatives, and the federal government in the 
entire evaluation process The proposed approach should, therefore, reflect the philosophy of 
this type of evaluation and should demonstrate a practical recognition of the role of the 
evaluator as focilitator, collaborator, and learning resource to the program staff Both quantitative 
and qualitative methods of inquiry are encouraged Applicants should demonstrate 
competency in conducting this type of evaluation In addition, applicants should demonstrate 
experience and competency in conducting culturally sensitive research in diverse and 
vulnerable communities 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 
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4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

16 Research and Development on Crime Scene Tools, Techniques, and Technologies 

Applicants to this solicitation must demonstrate an appreciation and familiarity with crime 
scene examination procedures and must also demonstrate knowledge of the costs of 
implementing and maintaining the proposed technology and training required NIJ strongly 
encourages researchers to seek guidance from or partner with appropriate State or local crime 
laboratories Such associations foster a greater understanding of the issues and may strengthen 
the scope of the proposed research plan 
Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

Inclusion of appropriate scientific and legal citations to demonstrate awareness of the problem 
and the potential contribution of the proposed research to the forensic community 
Quality and technical merit 
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1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technicai understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successfoi past performance on NIJ grants and contracts (when applicabie) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for prirvt and electronic products NIJ might develop for practitioners 
and policymakers 

17 Research and Development on Impression Evidence 

Applicants to this solicitation must demonstrate an appreciation of and general familiarity with 
existing forensic technologies as they relate to the proposed research topic They must also 
demonstrate knowledge of the costs of implementing and maintaining the proposed technology 
and of the training required NIJ strongly encourages researchers to seek guidance from or 
partner with appropriate State or local crime laboratories Such associations foster a greater 
understanding of the issues unique to the field of forensic science and may strengthen the 
scope of the proposed research plan 
Successful applicants must demonstrate the following; 
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Understanding of the problem and its importance 

Inclusion of appropriate scientific and legal citations to demonstrate awareness of the problem 
and the potential contribution of the proposed research to the forensic community 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfells 

4 Innovation and aeativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and Improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivided and resources are used 

4 Successful past perfonnance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of ensting resources to conserve costs 

Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

18 Sensor and Surveillance Technologies 
Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

1 Identification and description of the specific criminal justice need that the technology will 
address 
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2 Description of the operational environment in which the technology will function 

3 Description of the specific benefit anticipated (eg, 10% reduction in a specific crime) and 
how the technology will produce that benefit 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related agencies and 
improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable (eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

5 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 

19 Biometric Technologies 

Successful applicants must demonstrate the foibwing: 

Understanding of the problem and its importance 

1 Identification and description of the specific criminal justice need that the technology will 
address 

2 Description of the operational environment in which the technology will function 
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3 Description of the specific benefit anticipated (eg, 10% reduction in a specific crime) and 
how the technology will produce that benefit 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the problem 

2 Potential for significant advances in the field 

3 Relevance for improvirg the policy and practice of criminal justice and related agencies and 
improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable (eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

5 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 

20 Forensic DNA Research and Development 

Applicants to this solicitation must demonstrate an appreciation of and general familiarity 
with the technologies currently used for analyzing DNA evidence They should have an 
understanding of issues such as chain of custody, courtroom admissibility, degraded or limited 
DNA, and mixtures of DNA from multiple tissues or individuals Applicants should also 
demonstrate an appreciation of the costs to implement and maintain the proposed technology, 
as well the training that will be required NIJ strongly encourages researchers to seek guidance 
from, or partner with, appropriate State or local crime laboratories SucJi associations foster a 
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greater understanding of the issues unique to the field of forensic DNA and may strengthen the 
scope of the proposed research plan 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

Inclusion of appropriate scientific and legal citations to demonstrate awareness of the 
problem and the potential contribution of the proposed research to the forensic DNA 
community 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related agencies and 
improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable (eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

5 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 


21 Electronic Crime Research and Development 
Successful applicants must demonstrate the following: 


2I of3l 


VerDate Nov 24 2008 


08:50 Sep 14, 2009 Jkt 000000 PO 00000 


Frm 00222 


Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\51813.TXT SJUD1 


PsN:CMORC 



219 


Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analyttc and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (vwhen applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivided and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NU might develop for practitioners and 
policymakers 

22 Corrections Technology 

Successful applicants must demonstrate the following; 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 
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4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving pubiic safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
(eg, purchase price and maintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivide and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

23 School Safety Technologies 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

Successfol applicants will take into consideration the school setting and its diverse populations 
(ie, students, administrators, visitors) for ail technology proposals This solicitation requires 
applicants to address the needs of schools with affordable and suitable technology solutions 
Quality and technical merit 

1 Awareness of the state of current research or technoiogy 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 
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1 Potential for significant advances in scientific or technical understanding of the problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related agencies 
and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable (eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

5 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

1 Use of existing resources to conserve costs 

Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 

24 Pursuit Management Technologies 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the 
problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related 
agencies and improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable 
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(eg, purchase price and nnaintenance costs for a new technology or cost of 
training to use the technology) 

5 Perceived potential for commercialization and/or implementation of a new 
technology (when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are 
subdivided and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate 
audiences, including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners 
and policymakers 

25 Modeling and Simulation Research and Development: Software for Improved 
Operations, Operational Modeling, Speech-to-Text Recognition, and Training 
Technologies 

NIJ Is seeking concept papers for applied studies in the modeling of the operations of criminal 
justice organizations including police, corrections, or court operations, or linkages between them 
The purpose is to develop widely applicable methodologies that (1) criminal justice 
organizations can use to demonstrate the utility of funding innovations in technology and 
operations, and (2) innovators can use to evaluate how best to design new technology 

Successful applicants must demonstrate the following; 

Understanding of the problem and its importance 

The proposal must state the cument status of research or technology, and the contribution of 
the proposed work Whenever applicable, a brief literature review with references is 
expected 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 
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1 Potential for significant advances in scientific or technical understanding of the problem 

2 Potential tor significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related agencies and 
improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable (eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

5 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 

26 Enhanced Tools for Improvised Device (lED) and Vehicle Borne lED Defeat 
Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

A literature review is not necessary tor this solicitation, however a thorough understanding of the 
problem and how it relates to the bomb technician is required 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (vrrhen appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the problem 

2 Potential for significant advances in the field 
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3 Relevance for improving the policy and practice of criminal justice and reiated agencies and 
improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable (eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

5 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 

Dissemination strategy 

1 Well-defined plan for the grant reapient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 

27 Less Lethal Technologies 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

1 Identification and description of the specific criminal justice need that the technology will 
address 

2 Description of the operational environment in which the technology will function 

3 Description of the specific benefit anticipated and how the technology will produce that 
benefit 

4 Scientific references concerning the effect that will be produced by the device Key 
supporting references should be included in the concept paper’s attachment 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the problem 
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1 Potential for significant advances in the field Relevance for improving the policy and 
practice of criminal justice and related agencies and improving public safety, security, and 
quality of life 

2 Affordability and cost-effectiveness of proposed end products, when applicable {eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

3 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 

28 Communications Technology 

NIJ is seeking concept papers to research, devetop, and demonstrate emerging technology 
solutions for interoperable voice communications for public safety agencies Solutions to 
inadequate and unreliable wireless communications are of particular importance Technologies 
that help increase coverage, bandwidth, and functionality by extending current technology or by 
developing new technology are of interest 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

The proposal must describe the cument status of research and technology and the expected 
contribution of the proposed work Whenever applicable, a brief literature review with 
references is expected 

Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 
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4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related agencies and 
improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable (eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

5 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 T otal cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 

29 Information-Led Policing Research, Technology Development, Testing, and Evaluation 

Peer-review panelists will evaluate concept papers using the criteria listed below Following this 
assessment, NIJ will then invite selected applicants to submit full proposals Full proposals will 
also be peer reviewed NIJ staff then make recommendations to the NIJ Director The Director 
makes final award decisions 

Successful applicants must demonstrate the following; 

Understanding of the problem and its importance 
Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfells 

4 Innovation and creativity (when appropriate) 
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Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related agencies and 
improving public safety, security, and quality of life 

4 Affordability and cost-effectiveness of proposed end products, when applicable (eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

5 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 
Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 

30 Forensic Science Research and Development Targeting Forensic Engineering, 
Forensic Pathology, Forensic Odontology, Trace Evidence, Controlled Substances, 
and Questioned Documents 

Applicants to this solicitation must demonstrate an appreciation of and general familiarity with 
existing forensic technologies as they relate to the proposed research topic They must also 
demonstrate knowledge of the costs of implementing and maintaining the proposed technology 
and training required NIJ strongly encourages researchers to seek guidance from, or partner 
with, appropriate State or local crime laboratories Such associations foster a greater 
understanding of the issues unique to the field of forensic science and may strengthen the scope 
of the proposed research plan 

Successful applicants must demonstrate the following: 

Understanding of the problem and its importance 

Inclusion of appropriate scientific and legal citations to demonstrate awareness of the problem 
and the potential contribution of the proposed research to the forensic community 
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Quality and technical merit 

1 Awareness of the state of current research or technology 

2 Soundness of methodology and analytic and technical approach 

3 Feasibility of proposed project and awareness of pitfalls 

4 Innovation and creativity (when appropriate) 

Impact of the proposed project 

1 Potential for significant advances in scientific or technical understanding of the problem 

2 Potential for significant advances in the field 

3 Relevance for improving the policy and practice of criminal justice and related agencies and 
improving public safety, security, and quality of life 

4 Affordabiiity and cost-effectiveness of proposed end products, when applicable (eg, 
purchase price and maintenance costs for a new technology or cost of training to use the 
technology) 

5 Perceived potential for commercialization and/or implementation of a new technology 
(when applicable) 

Capabilities, demonstrated productivity, and experience of applicants 

1 Qualifications and experience of proposed staff 

2 Demonstrated ability of proposed staff and organization to manage the effort 

3 Adequacy of the plan to manage the project, including how various tasks are subdivided 
and resources are used 

4 Successful past performance on NIJ grants and contracts (when applicable) 

Budget 

1 Total cost of the project relative to the perceived benefit 

2 Appropriateness of the budget relative to the level of effort 

3 Use of existing resources to conserve costs 

Dissemination strategy 

1 Well-defined plan for the grant recipient to disseminate results to appropriate audiences, 
including researchers, practitioners, and policymakers 

2 Suggestions for print and electronic products NIJ might develop for practitioners and 
policymakers 
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Paul Coverdell Fomisic Science Improvement Grant Pn^m 
Gnidance/Examples 

The £>Ii«wing ^idooce, provided hy way of examples for ^licanls’ roview, is designed 
to Uhsliate demeitfs of tie ctltlfleailon that sn appliesot imwt take into accoant in 
detemining odieiiM' ft us oertii^i ^ eovotntx^t ■’ntity exists and an q^ropriato 
process is in (dace to conduct indqiendent utemal invssti^tns iato alie^oDs of 
seiiaus o^gence or misconduct substantially affecting die mtegity of the ft>msic 
results committed by enqiloyees or contractors of any fbrensio laborotory syalan, medical 
eximiiltf'l oSto, corona's oBSce, law enfoicemaot storage fsdlfty, or madiui &eiKty in 
aie State that will receive a portion of the grant aiDouni." 42 U.S.C § 3797l;(4). 

Since it is not possible for fiie KabonBl Institute of Justice (Nil) to provide exan^les 
relMing to every type of government entity widi an appropriate process in place to 
conduct indapendent, external investigations into allegatiais of seticus negUgeice or 
misconduct substantially af^ting the integrity of ibmsic results committed by 
employees or contractors, necessarily, fiiis guidance should nor be viewed as an 
tDcIusive. hr addition, this goidaoce is not intaxtEd to constitritc legal advice from Nil 
on the question of whether any applicant properly may make the required eettiffcatimi. 
Such a detenninatian must be m^e by an igipropriaie official of tbe ^licant entity 
based on the statutory reqnireiiients of die certifiution after review of the guidance. 


Statutory Elements of the Certiiicatioii 

In order for an qiplicant properly to make the certification, quoted above, each required 
element of the certification must be satisfied. Therefore, the certiiying official, on briialf 
of tbe applicant entity, mustdetennioe wbedier; 

A government entity exists 

With an annronriale process in place 

To conduct independent external investigations 

In» allegations of serions negligence or misconduct 

Substantially affecting the integrity of tire forensic results 

Committed by emnlovea or contractors 
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Ofaijffoieiuic l«bonit<My sjfston, medical etamnra’’8 office, conmer'i office, 
I»w enfcroemem gtotife fedlity, or medfeal fiuallly in fte Stats Hittwinn.m-'»a 
portion of die grant amount 


neaienote; to making this calilicatian, the certi&mg official is certifying that these 
requircDietits are satisfied not only with respect to the applicant itself Iw also with 
respect to each entity that will receive a portion of die grant anounL 


Dkatrattve Exanplea: 


1. The only govciamenteatiiy that will receive CoveideU award tonds is a forensic 
laboiatcay! diat is a unit of a law enforcemcst agency, i.e., a FoKcc Department. 

The law enforcement agency has an totemal Affiaiis Division (lAD) diat Tq[ia[ts diceedy 
to the head of the law enforcement agency (the Police Chiei), and the hsul cf the unit ^ 
local govemment (the Mayor/City Commissioner). The lAO has die authority to cmidict 
investigalions into idle^ons of serious negligence or miscondiict by laboratory 
employees and contractors. 

Bxecutton 6f the certification might be appropriate under these facts. However, 
even with this factual stmatUm, the appllcam must be sadsfied that the lAD or issue has 
the requisite authority to conduct indtqieudent investigatioris - for example, whether the 
lAD is completely free from irfhamce or supervision by laboratory management qgicials 
— into allegations relating to employees or contractors of the laborasory. 


1, A State intends to distribute Coverdeli award hinds to State and local foransic 
laboralmieB and medical CKannoas’ offices. TberBisanOfficeortospectDrOencsal 
(OIG) in the State with authority to cendnet investi^ticce into aUegarions of serious 
oegKgenoe or misconduct by oigiloyecs and contractois of forensic labaratories sod 
medical examinara' offices, bodi at the State and local levels. 

Execution of the certification mght be t^ropriate under these facts. However, 
even under this factual situadoa, the appiicans must be satisfied that the State IG ’s 
authority in this regard is not circumscribed in such a way Ifor exan^ie, through a 
reporting hierarchy that does not provide for the tO to report directly to the chief 
executive officer or another equally independent State official or office) that thelC’s 
ability to conduct independent investigations is limited. 


3. Adty has applied for a Covordell award and all funrfe will go to the city's forensic 
laboratoiy. There is a process whereby the dty's District Attorney (DA) may r^rpoint an 
independent invesrigator to conduct an investigation into allegatiims concerning the city’s 
fore^c laboratory. If the DA appoints an independent investigator, die investigator win 
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teve nitiK^ to investigate alle^tions of serious negligence or miscondnci by both 
labontocy oniitoyees and contCBctoJs, 

execution of the cen^iiMSon might be expropriate under theee facte. In tMe 
regard, however, the applicant needs to be smdsfled that the process at issue 
((Xpotntmeiu of an ind^ndent investigator by the city DA) Includes procedures under 
widch aliigatioia mvoMitg the laborowry ore submitted to or are made known to the 
DA, and ffutt the DA 's auAority and responsibility to eppolnx an independatt 
investtgatar to conduct investtgations of such aU^adons is suffdeatfy delineated in city 
polUy md/or regtdation so that the “appropriate process " in place is defined and clear. 


4. An ^plkant agency dctocmines that the forensics laboratory director (or some other 
individnad in the chain of command at the laboratory) has sole respaoribility to conduct 
invesrigahoss into nHegatirHis of serious ne^igence or miscotuhict committed by 
laboratory cmpioytra. 

Under these facts, it would not be appropriate for the ajplicant to execute a 
eertificadon because there Is no process in place to conduct indtpendent. external 
investigations into allegations cf serious negligence or misconduct committed fy 
laboratory employees and contractors. 


S. A State appHcant intends to distribute Covenlell awerd foods to forensic lebontories 
at bodi the State and local level. An independent commissian established by the 
Governor has attfoority to investigate allegations of serious negligence or misconduct by 
employees, including eroplayees of units of local gavemmeot within die State. 

Under dose facts, the existence of this commission is not Itself a student 
basis for the State eg>plicani la execute die ccrdficadon. In this regard, the 
comimssum does not have audtority to investigate allegations serious 

negffgeace or misconduct by contractors of Store and local government forensic 
laboratories that reedveOtverd^ funds. (However, some odier government 
entity, iSstlncI from the commisiien. has a process in place to conduct 
indepetidatl extermd invesUgations of all^alions of serious ne^igence or 
misconduct by such contractors, execution of the certification might be 
appropriate d^endlng on all the facts.) 


6. A local forensic laboratory, wfoch is mtended to receive a portroQ of Ihe flinds fiom a 
Covendell award to a State, notifies the State applicant that a quality assurance official is 
responsible for investigati^ allegations of ecrious negligence or misconduct by 
employees and contractors of the local forensic laboratory. Tbc quality assurance official 
reports to the director of ibe forensic laboratory. 
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Ihvkr OitnfilCts. tt-MmIdnotbeepprvpriatefortheStateloexeaUea 
c&lVtcatkm beeaast the qml^ assiinotee official npom to the dtrector oftke 
fanaate laboratory and, ther^ore, there Is no process In place to eondua 
indtpeideia. eiaemal investigations of allegations agabisl the forensics 
laboratory as required in order to nuie the eeriffication. 


7. An s^lioat tgency (a Siraisics lalmntoiy) intouk to enlist (employ) a contractor or 
a son-^weimnental organization to conduct investigations into ailegatians of sen ous 
negligraca or milcoDduct committed by laboratory employees. 

Under these fiicts, it vkndd not he impropriate for the cqm^iccmt to execute a 
eermiealion, as there is neither a government entity nor an appropriate process in place 
to conduct mdependeta, external imestigations of allegations against the laboratory— 
vdtethtr alleged to be committed by laboratory empkyees and/or eontracum -since the 
contractor or ncm-govenunental entity is ernployed by and resporaible to the forensics 
laboratory. 


8. An applicant agency is accredited by an independent accrediting or certi^g 
organization such as CAJLEA, A5CLD-LAB, NAME, FQS, etc. 

Undar this factual situatioa. It would not be appropriate for the qfplicani to 
execsOeacerdficadon. Thefact of accrtditatixn or cmlificatixm by an outside entity on 
its own does not demonstrate that the agency has a process in piece to investigate 
allegations Of serious negligtnae or misconduct committed by employees or coniraaors. 
Then is not siffident iiformatlon for the applicant properly to rnaie the required 
certfftcation in this situation. 
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Patil CoverdeD ForeBste Sclmce Improvement Grant Program Certification 


I, (eei%4^ official name and tide), eartilV that a Kovanaaeot «i% exiats md an ai^replatc 
tavecss is in {dace to candnct indqienileiit ocCemal inveatigatlona inta aDegattoos of senmis 
n^Bgooce or miiccndnct substantially affecting the int^ty of the forensic results comniilted 
by eayloyets or etatnetors of my fctensio laboratory system, medical eaanmiw's office, 
coroner's office, law enforcement storage feefli^, or medical fteittly in the State flat will receive 
a portion of the grant amoimt. 


Signanae of Certii^g Official 


Date 


AppUoest 


Telephone Number 
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JAIME A. LEANOS |SBN1594711 

LAW OFFICES OF MORALES & LEANOS 

7S Est Santa Clara Street, Suite 250 

San Jose, CA 95113 

Telephone: (4M) 294-6800 

Attorneys for Defendant 


p I L E p 

Utt 1 y ml 


Klfui 

t^acr : f. Cffiov 

bupertw^jy-j Gounyol Sbkb Cicra 
^ ^^ XhL, 


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF SANTA CLARA 


THE PEOPLE OF THE STATE OF 
CALIFORNIA, 


JEFFREY RODRIGUEZ, 


PlaintilT, 


Defendant. 


No. CCl 31089 


FINDING FACTUAL INNOCENCE 
AND FOR RELIEF PURSUANT 
TO PC SECTION 8S1.8(c) AND 
FOR DESTRUCTION OF/AND 
SEALING OF RECORDS 

Date: November 9 , 2007 
Dept.; 27 

Hon.: Andrea Bryan, Presiding 


TO; THE SANTA CLARA COUNTY DISTRICT ATTORNEY, THE SAN JOSE 
POLICE DEPARTMENT, THE CALIFORNIA DEPARTMENT OF 
JUSTICE, AND TO ANY OTHER LAW ENFORCEMENT AGENCIES 
INVOLVED: 


The defendant, JEFFREY RODRIGUEZ, having been exonerated of the offenses 
for which he was arrested in this ease, this court finds the defendant factually innocent of 
said charges. 

IT IS ORDERED that the Santa Clara County District Attorney, the San Jose Police 
Department, the Department of Justice, and any other law enforcement agencies involved 
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in this case, seal their records of the aiiest of said, JEFFREY RODRIGUEZ, and also seal 
this order for a period of three years from the date of said arrest, and thereafter destroy 
their records of this arrest and this court order. 

IT IS FURTHER ORDERED that the Santa Clara County District Attomey, the San 
Jose Police Department, and the Department of Justice request the destruction of any 
records of the arrest they have given to any local, state or federal agency, person or entity. 
IT IS FURTHER ORDERED that each state or local agency or person or entity in 
California receiving such a request destroy its records of the arrest and the request to 
destroy such records. 

IT IS FURTHER ORDERED that docuntentation of arrest records destroyed pursuant 
to this order which arc contained in investigative police reports shall bear the notation 
"EXONERATED” whenever reference is made to the arrestee, 
nr IS FURTHER ORDERED that the San Jose Police Department notify- JEFFREY 
RODRIGUEZ, through his attorney, JAIME A. LEANOS, in writing of the sealing and 
destruction of the arrest records pursuant to (his order. 

IT IS FURTHER ORDERED that the destruction of records shall be accomplished by 
permanent obliteration of all entries or notations upon such records pertaining to the 
arrest and the records shall be prepared again so that it appears that the arrest never 
occurred. However, where the only entries on the record pertain to the arrest and the 
record can be destroyed without necessarily effecting the destruction of other records, 
then the document constituting the record shall be physically destroyed. 
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THE HONORABife AKDREA BRYAN 
JUDGE OF THE SUPERIOR COURT 
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